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Subpart A—General Provisions

§450.1 Purpose.

This subchapter establishes require-
ments and procedures for safety ap-
proval and periodic examination of
cargo containers used in international
transport, as defined in the Inter-
national Safe Container Act.

[45 FR 37213, June 2, 1980]

§450.3 Definitions.

(a) In this subchapter:

(1) Approval Authority means a dele-
gate of the Commandant authorized to
approve containers within the terms of
the convention, the International Safe
Container Act and this subchapter.

(2) Container means an article of
transport equipment:

(i) Of a permanent character and
suitable for a repeated use.

(ii) Specially design to facilitate the
transport of goods, by one or more

modes of transport, without inter-
mediate reloading.

(iii) Designed to be secured and read-
ily handled, having corner fittings for
these purposes.

(iv) Of a size that the area enclosed
by the four outer bottom corners is ei-
ther:

(A) At least 14 sq.m. (150 sq.ft.), or

(B) At least 7 sq.m. (75 sq.ft.) if it has
top corner fittings.

(v) The term container includes nei-
ther vehicles nor packaging; however,
containers when carried on chassis are
included.

(3) Convention means the Inter-
national Convention for Safe Con-
tainers (CSC) done at Geneva, Decem-
ber 2, 1972 and ratified by the United
States on January 3, 1978.

(4) District Commander means the
Coast Guard officer designated by the
Commandant to command a Coast
Guard District.

() New Container means a container,
the construction of which began on or
after September 6, 1977.

(6) Existing Container means a con-
tainer that is not a new container.

[45 FR 37213, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58352, Sept. 30,
2004]

§450.5 General requirements and ap-
plicability.

(a) Every owner of a new or existing
container used or offered for movement
in international transport shall have
the container approved in accordance
with the procedures established by the
Administration of any contracting
party to the convention, except that
existing containers need not be ap-
proved until September 6, 1982.

(b) Every owner of an approved con-
tainer used or offered for movement in
international transport who:

(1) Is domiciled in the United States
and has the head office in the United
States, or

(2) Is domiciled in a country which is
not a contracting party to the conven-
tion but has the principal office in the
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United States, shall have the container
periodically examined in accordance
with part 452 of this subchapter.

(c) Every owner of an approved con-
tainer used or offered for movement in
international transport who:

(1) Is domiciled in the United States
but has the principal office in the juris-
diction of another contracting party to
the convention, or

(2) Is domiciled in the jurisdiction of
another contracting party to the con-
vention but has the principal office in
the United States, but elects to have
the container examined in accordance
with the procedures prescribed by the
United States, shall conform to part
452 of this subchapter.

(d) Every owner of an approved con-
tainer used or offered for movement in
international transport who is neither
domiciled in nor has the principal of-
fice in the jurisdiction of a contracting
party to the convention, but elects to
have the container examined in accord-
ance with procedures prescribed by the
United States, shall conform to part
452 of this subchapter.

[45 FR 37213, June 2, 1980]

§450.7 Marking.

(a) On each container that construc-
tion begins on or after January 1, 1984,
all maximum gross weight markings on
the container must be consistent with
the maximum gross weight informa-
tion on the safety approval plate.

(b) On each container that construc-
tion begins before January 1, 1984, all
maximum gross weight markings on
the container must be consistent with
the gross weight information on the
safety approval plate no later than
January 1, 1989.

(Approved by the Office of Management and
Budget under OMB control number 1625-0024)

[49 FR 155662, Apr. 19, 1984, as amended at 71
FR 55747, Sept. 25, 2006]

Subpart B—Procedure for
Delegation to Approval Authorities

§450.11 Application for delegation of
authority.

(a) Any person or organization seek-
ing delegation of authority to act as an
Approval Authority may apply to the
Commandant, (CG-OES), U.S. Coast
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Guard, 2100 2nd St., SW., Stop 7126,
Washington, DC 20593-7126. Each appli-
cation must be signed and certified by
the applicant or, if the applicant is an
organization, by an authorized officer
of the organization. A list of delegated
approval authorities may be obtained
from the Commandant (CG-522).

(b) The application must include the
following information:

(1) Name and address, including place
of incorporation, if a corporation.

(2) A description of the organization,
including the ownership, managerial
structure, organizational components
and directly affiliated agencies and
their functions utilized for supporting
technical services.

(3) A listing of the basic technical
services offered.

(4) A general description of the geo-
graphic area served.

(5) A general description of the cli-
ents being served or intended to be
served.

(6) A description of the types of work
performed by the applicant in the past,
noting the amount and extent of such
work performed within the previous
three years.

(7) A description of the personnel to
be utilized, indicating general back-
ground and qualifications, particularly
for the surveyors to be involved in the
actual witnessing of tests.

(8) A description of its means of as-
suring continued competence of its per-
sonnel.

(9) A detailed schedule of the fees
proposed to be charged for the approval
service.

(10) Evidence of financial stability.

(11) At least three business references
who will furnish information regarding
work performed by the applicant.

(12) A statement that the Coast
Guard may inspect the applicant’s fa-
cilities and records of approvals under
the convention and these regulations.

(c) The application may contain any
additional information the applicant
deems to be pertinent.

(d) The applicant must furnish any
additional information to evaluate the
applicant’s qualifications, if requested
by the Chief, Office of Operating and
Environmental Standards (CG-OES),
U.S. Coast Guard.
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(e) Applications from foreign nation-
als or organizations must contain an
affidavit stating that the agency re-
sponsible for implementing the Con-
vention in their country has delegated
to the applicant an approval authority,
and that it also delegates similar au-
thority to United States citizens or or-
ganizations having delegations from
the United States. The affidavit must
also contain the name and address of
the agency to which U.S. citizens or or-
ganizations must apply for delegation
as an approval authority.

[45 FR 37213, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58352, Sept. 30,
2004; 74 FR 49241, Sept. 25, 2009]

§450.12 Criteria for selection of Ap-
proval Authorities.

(a) The Chief, Office of Operating and
Environmental Standards (CG-OES),
U.S. Coast Guard selects persons or or-
ganizations in accordance with the fol-
lowing criteria:

(1) The person or organization is
independent of manufacturers and own-
ers in that:

(i) It has sufficient breadth of inter-
est or activity, so that the loss or
award of a specific contract to approve
containers would not be a substantial
factor in the financial well-being of the
organization.

(ii) The employment status of the
personnel of the organization is free
from influence or control of manufac-
turers, owners, operators or lessors of
containers.

(2) The person or organization has
demonstrated the ability to com-
petently carry out the procedures re-
quired for approval.

(3) The person or organization has an
acceptable degree of financial security.

[46 FR 37213, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58352, Sept. 30,
2004]

§450.13 Granting of delegation.

(a) The Chief, Office of Operating and
Environmental Standards (CG-OES),
U.S. Coast Guard acts on applications
for delegation within 60 days of receipt.

(b) If an applicant for delegation does
not provide sufficient information with
regard to all the criteria for delega-
tion, the Chief, Office of Operating and
Environmental Standards (CG-OES),

§450.14

U.S. Coast Guard denies the applica-
tion. A denial of an application on this
basis is without prejudice to the sub-
mission of a new or amended applica-
tion.

(c) If an applicant satisfies all the
criteria for delegation the Chief, Office
of Operating and Environmental Stand-
ards (CG-OES), U.S. Coast Guard sends
the applicant a letter of delegation,
and assigns to the Approval Authority
an alphabetic Approval Authority iden-
tification code.

(d) If an applicant fails to satisfy all
the criteria for delegation, the Chief,
Office of Operating and Environmental
Standards (CG-OES), U.S. Coast Guard
gives the applicant written notice of
denial of his application. The notice
contains all the reasons for the denial.
The applicant may contest the denial
by submitting additional oral or writ-
ten evidence in support of its qualifica-
tions. Upon review of the evidence, the
Chief, Office of Operating and Environ-
mental Standards (CG-OES), U.S.
Coast Guard notifies the applicant of
the final decision.

[46 FR 37213, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58352, Sept. 30,
2004]

§450.14 Conditions of delegation.

(a) The following conditions are part
of every delegation: (1) The Approval
Authority shall use only testing equip-
ment that it has determined by inspec-
tion to be suitable for the purpose.

(2) All approval numbers issued by
the Approval Authority must contain
the identification code, assigned to the
Approval Authority by the Chief, Office
of Operating and Environmental Stand-
ards (CG-OES), U.S. Coast Guard.

(3) Each Approval Authority shall
maintain the following records for a
period of at least 15 years from the
date of approval. (When the Approval
Authority’s delegation is withdrawn
before such time, the records relating
to the approvals issued within the prior
15 years must be turned over to the
Chief, Office of Operating and Environ-
mental Standards (CG-OES), U.S.
Coast Guard):

(i) Each notice of approval issued.

(ii) A copy of the application and
final approved drawings (if applicable)
to which each approval refers.
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(iii) The manufacturer’s serial num-
bers and the owner’s identification
numbers of all containers covered by
each approval.

(4) Each Approval Authority shall es-
tablish and make available to the pub-
lic a schedule of fees for the approval
services performed under these regula-
tions. The fees must not be dispropor-
tionate to the costs (including trans-
portation expense, if any) actually in-
curred.

(56) The Approval Authority shall
grant the Coast Guard the right to in-
spect records and shall cooperate in the
conduct of such inspections.

(6) The Approval Authority shall
comply with any other term or condi-
tion stated in its letter of delegation.

[45 FR 37213, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58352, Sept. 30,
2004]

§450.15 Termination of delegation.

(a) An Approval Authority may vol-
untarily terminate its delegation by
giving written notice of its intent to
the Chief, Office of Operating and Envi-
ronmental Standards (CG-OES), U.S.
Coast Guard. This notice must contain
the date on which the termination is to
be effective.

[45 FR 37213, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58352, Sept. 30,
2004]

§450.16 Withdrawal of delegation.

(a) The Chief, Office of Operating and
Environmental Standards (CG-OES),
U.S. Coast Guard withdraws a delega-
tion if: (1) It is determined that the ap-
plication for delegation contained a
material misrepresentation.

(2) An Approval Authority fails to
comply with a condition of delegation.

(3) An Approval Authority is incom-
petent.

(b) When a delegation is withdrawn,
the Chief, Office of Operating and Envi-
ronmental Standards (CG-OES), U.S.
Coast Guard gives to the Approval Au-
thority:

(1) Written notice of the facts or con-
duct believed to warrant the with-
drawal.

(2) Opportunity to submit oral or
written evidence.
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(3) Opportunity to demonstrate or
achieve compliance with the applicable
requirement.

[45 FR 37213, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58352, Sept. 30,
2004]

PART 451—TESTING AND
APPROVAL OF CONTAINERS

Subpart A—Approval of Existing Containers

Sec.

451.1 Application for approval.

451.3 Action by Approval Authority.

451.5 Resubmission or appeal.

451.7 Alternative approval of existing con-
tainers.

Subpart B—Approval of New Containers
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451.12 Application for approval by design
type.

451.13 Action by approval
proval by design type.
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tainers by design type.
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Subpart C—Safety Approval Plate

451.21 Safety approval plate required.
451.23 Plate specifications.
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AUTHORITY: 46 U.S.C. 80503; Department of
Homeland Security Delegation No. 0170.1.

SOURCE: 45 FR 37214, June 2, 1980, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 451 appear at 74 FR 49241, Sept. 25, 2009,
and at 77 FR 59790, Oct. 1, 2012.

Subpart A—Approval of Existing
Containers

§451.1 Application for approval.

(a) Any owner of an existing con-
tainer may apply for approval to the
Commandant (CG-OES), U.S. Coast
Guard, 2100 2nd St., SW., Stop 7126,
Washington, DC 20593-7126 or to any
Approval Authority.

(b) Each application must include the
following for each container:

(1) Date and place of manufacture.

(2) Manufacturer’s identification
number, if available.



Coast Guard, DHS

(3) Maximum operating gross weight
capacity.

(4) Allowable stacking weight for
1.8G (1.8xGross weight in kilograms or
pounds).

NoTE: This value is the total load the con-
tainer is designed to support when subjected
to a vertical acceleration of 1.8G.

(5) A statement that the owner pos-
sesses documentary evidence that:

(i) Container of this type has been
safely used in marine or inland trans-
port for a period of at least two years;
or

(ii) The container was manufactured
to a design type which had been tested
and found to comply with the technical
conditions set out in Annex II to the
convention with the exception of those
technical conditions relating to the
end-wall and side-wall strength tests;
or

(iii) The container was constructed
to standards that were equivalent to
the technical conditions set out in
Annex II to the convention with the ex-
ception of those technical conditions
relating to end-wall and side-wall
strength tests.

(6) A certification by the owner, or, if
the owner is a corporation, partnership
or unincorporated association, by a
person authorized to make such state-
ments for the organization, that the in-
formation provided in the application
is true and correct.

[45 FR 37214, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58352, Sept. 30,
2004; 74 FR 49241, Sept. 25, 2009]

§451.3 Action by Approval Authority.

(a) The Approval Authority (or the
Chief, Office of Operating and Environ-
mental Standards (CG-OES), TU.S.
Coast Guard, if the application was
submitted to the Coast Guard) issues
to the owner a notice of approval or no-
tifies the owner in writing that ap-
proval is denied, setting forth the defi-
ciencies causing denial. Notification of
approval entitles the owner to affix a
safety approval plate to each container
after an examination of each container
concerned has been carried out in ac-
cordance with part 452 of this sub-
chapter. In the case of an application
submitted to the Coast Guard, the
Chief, Office of Operating and Environ-
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mental Standards (CG-OES), TU.S.
Coast Guard acts on the application
within 30 days of receipt of the applica-
tion.

[45 FR 37214, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58352, Sept. 30,
2004]

§451.5 Resubmission or appeal.

(a) Upon receipt of a denial of ap-
proval for certain containers, an owner
may correct the noted deficiencies and
resubmit the application without prej-
udice.

(b) An applicant aggrieved by a deci-
sion of an approval authority may ob-
tain review of the decision by the
Chief, Office of Operating and Environ-
mental Standards (CG-OES), U.S.
Coast Guard. The decision of the Chief,
Office of Operating and Environmental
Standards (CG-OES), U.S. Coast Guard
is a final agency action.

[45 FR 37214, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58352, Sept. 30,
2004]

§451.7 Alternative approval of existing
containers.

(a) Existing containers that do not
qualify for approval under this subpart
may be presented for approval under
the provisions of subpart B of this part.
For such containers, the requirements
of subpart B of this part, relating to
the end and sidewall strength tests, do
not apply. Upon showing that the con-
tainers have performed satisfactorily
in service, the applicant may omit the
presentation of drawings and testing,
other than the lifting and floor
strength test, if permitted by the ap-
proval authority.

[45 FR 37214, June 2, 1980, as amended at 69
FR 58352, Sept. 30, 2004]

Subpart B—Approval of New
Containers

§451.11 Application for approval-gen-
eral.

(a) An owner of a new container, or a
manufacturer acting on behalf of an
owner, may apply for approval to any
approval authority.
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§451.12 Application for approval by
design type.

(a) For approval of new containers by
design type, each application must in-
clude the following:

(1) Engineering drawings and plans
showing platform, end framing, welds
and hardware, connections of cross-
members, top and bottom rails, roof
bows, detailed subassemblies of major
structural components and attach-
ments, and any other plans and draw-
ings required by the approval author-
ity.

(2) Design and material specifications
including type and size of materials.
Material specifications of the safety
approval plate must also be given.

(3) The manufacturer’s identification
number assigned to each container in
the type series.

(4) The identification code assigned
to each container in the series by the
owner, lessee, or bailee responsible for
maintenance.

(5) The written assurance from the
manufacturer, that the manufacturer
will:

(i) Produce to the approval authority
such containers as the approval au-
thority may wish to examine;

(ii) Advise the approval authority of
any change in the design or specifica-
tion and await its approval before
affixing the Safety Approval Plate to
the container;

(iii) Affix the Safety Approval Plate
to each container in the design type
and to no others;

(iv) Keep a record of containers man-
ufactured to the approved design type
containing at least the manufacturer’s
identification numbers, date of deliv-
ery, and names and addresses of cus-
tomers to whom the containers are de-
livered; and

(v) Supply to the approval authority
the information contained in para-
graphs (a)(3) and (4) of this section if
not available at the time of original
application.

(6) A statement as to whether this
design type has been examined by any
approval authority previously and
judged unacceptable. Affirmative
statements must be documented with
the name of the approving authority,
the reason for nonacceptance, and the
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nature of modifications made to the
design type.

[45 FR 37214, June 2, 1980, as amended at 69
FR 58353, Sept. 30, 2004]

§451.13 Action by approval authority-
approval by design type.

(a) The approval authority arranges
with the manufacturer, with notifica-
tion to the owner, to witness the proto-
type tests required by the convention,
and to examine any number of con-
tainers that the approval authority
considers appropriate. Upon witnessing
successful completion of prototype
tests and examination of several con-
tainers the approval authority issues
to the owner, a notice of approval
which authorizes the attachment of
safety approval plates to the con-
tainers. Absence of individual inspec-
tions will not relieve the manufacturer
of any responsibility to maintain prop-
er quality control. If a prototype con-
tainer fails to pass the tests, the ap-
proval authority may require testing of
as many further representative con-
tainers as necessary to ensure the ade-
quacy of the design.

§451.14 Alternative approval of new
containers by design type.

(a) New containers manufactured be-
fore June 16, 1978 without being ap-
proved under the preceding section
may be approved by submission to an
approval authority of an application
corresponding to that required under
§451.1(b) for existing containers. All
new containers so approved must have
safety approval plates affixed and re-
ceive their first periodic examination
in accordance with the procedures pre-
scribed in §452.3 by January 1, 1985.

[47 FR 50496, Nov. 8, 1982]

§451.15 Application for individual ap-
proval.

(a) For approval of new containers by
individual approval, each application
must include the following:

(1) The manufacturer’s identification
number.

(2) The identification code of the
owner, lessee, or bailee responsible for
maintenance of the container.
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§451.16 Action by approval authority-
individual approval.

(a) The approval authority arranges
with the manufacturer or owner to wit-
ness testing in accordance with Annex
II to the convention. Upon witnessing
successful completion of the tests, the
approval authority issues to the owner
a notice of approval that authorizes
the attachment of a safety approval
plate.

§451.18 Review of denials of approval.

(a) An applicant aggrieved by a deci-
sion of an approval authority may ob-
tain review of the decision by the
Chief, Office of Operating and Environ-
mental Standards (CG-OES), U.S.
Coast Guard. The decision of the Chief,
Office of Operating and Environmental
Standards (CG-OES), U.S. Coast Guard
is a final agency action.

[45 FR 37214, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58353, Sept. 30,
2004]

Subpart C—Safety Approval Plate
§451.21 Safety
quired.

(a) The safety approval plate must be
supplied by the owner or manufacturer.

approval plate re-

§451.23 Plate specifications.

(a) The safety approval plate must be
of the size and in the format specified
in the appendix to Annex I to the con-
vention.

(b) The safety approval plate must
be:

(1) Designed to withstand and remain
legible after a 15 minute exposure to a
medium intensity fire producing a tem-
perature of 1,000 °F (540 °C), when
mounted on the specified material of
construction of the container.

(2) Designed to resist the corrosive
effects of its environment, both at sea
and ashore, so as to remain legible for
the working life of the container.

(3) Designed to have a legible life ex-
pectancy equal to or greater than the
life expectancy of the container to
which the plate is affixed.

§451.25 Required information.

(a) The safety approval number ap-
pearing on line 1 of the safety approval
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plate must be of the form “USA/(ap-
proval number, which includes the ap-
proval authority identification code)/
(year in which approval was granted).”

(b) The date upon which approval was
granted must be the same for all con-
tainers of a design-type or type-series
covered by one notice of approval.

(c) The safety approval number must
be the same for all containers of a de-
sign-type or type-series covered by one
notice of approval.

(d) The owner’s International Organi-
zation for Standardization (ISO) alpha
numeric identification numbers may be
used in place of the manufacturer’s
identification numbers on line 3 of the
safety approval plate. If owner’s identi-
fication numbers are used and the man-
ufacturer’s are available, the owner
shall keep records correlating the own-
er’s identification numbers used with
the manufacturer’s number. If a con-
tainer marked with owner’s identifica-
tion numbers changes ownership, and
the owner’s identification number is
changed as a result, the new owner
must add the new owner’s identifica-
tion number, following the original
owner’s identification number on line 3
of the safety approval plate. In the
event that the new owner’s identifica-
tion number cannot be legibly added to
line 3 of the safety approval plate fol-
lowing the original owner’s identifica-
tion number, the new owner is author-
ized to put a new safety approval plate
on the freight container provided that
all the information contained on the
original safety approval plate is re-
tained in the owners files.

PART 452—EXAMINATION OF
CONTAINERS

Sec.

452.1 Periodic examination required.

452.3 Elements of periodic examinations.

452.5 Examinations made in conjunction
with other inspections.

452.7 Continuous examination program.

452.9 Elements of a continuous examination
program.

AUTHORITY: 46 U.S.C. 80503; Department of
Homeland Security Delegation No. 0170.1.
§452.1 Periodic examination required.

(a) Except as provided for in §4562.7,
each owner of an approved container
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subject to this part shall examine the
container or have it examined in ac-
cordance with the procedures pre-
scribed in §452.3 at intervals of not
more than 30 months, except that for
containers approved as new containers,
the interval from the date of manufac-
ture to the date of the first examina-
tion must not exceed five years. For
containers approved, examined and
plated as existing containers before
January 1, 1985 and containers ap-
proved and plated as new containers
before January 1, 1985, the subsequent
examination must be carried out in ac-
cordance with the following schedule:

Subsequent ex-

Date of initial plating amination

Existing containers before Sept. 30, | Before Jan. 1986.
1981 and new containers before Dec.
31, 1978.

Existing containers between Oct. 1, 1981
and Sept. 30, 1982 and new con-
tainers between Jan. 1, 1979 and Dec.
31, 1979.

Existing containers between Oct. 1, 1982
and Sept. 30, 1983 and new con-
tainers between Jan. 1, 1980 and Dec.
31, 1980.

Existing containers between Oct. 1, 1983
and Dec. 31, 1984 and new containers
between Jan. 1, 1981 and Dec. 31,
1981.

Before May 1986.

Before Sept.
1986.

Before Jan. 1987.

NOTE: Containers plated under §451.14 are
considered existing containers in the above
schedule.

(b) Upon completion of an examina-
tion required by this part, the owner
shall mark on the safety approval
plate, or on the container itself as
close as practicable to the safety ap-
proval plate, the month and year be-
fore which the container must next be
examined. This marking must be on all
containers by January 1, 1987. The
marking may be by a decal, sticker,
stencil, or other means so long as it is
capable of remaining legible for at
least 24 months. Affixing such a mark-
ing to a container that has not been ex-
amined in accordance with §452.3 con-
stitutes a misrepresentation in a mat-
ter within the jurisdiction of an agency
of the United States, and makes the
owner punishable under 18 U.S.C. 1001.

(c) The owner of containers subject
to this section shall have those con-
tainers examined in accordance with
the program prescribed in this section
regardless of whether the examinations
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are preformed within or outside the
United States.

[45 FR 37216, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 49 FR 15562, Apr. 19,
1984; 69 FR 58353, Sept. 30, 2004]

§452.3 Elements of periodic examina-
tions.

(a) Periodic examinations required
by §452.1 must conform to the fol-
lowing minimum requirements:

(1) Bach examination must include a
detailed visual inspection for defects
such as cracks, failures, corrosion,
missing or deteriorated fasteners, and
any other safety related deficiency or
damage which could place any person
in danger. Any such deficiencies dis-
closed by the examination must be cor-
rected by the owner before the con-
tainer is continued in service.

(2) Each examination must take into
account the particular characteristics
of various kinds of containers and ma-
terials of construction.

(3) Each examination must be per-
formed by qualified personnel, trained
and experienced in the detection of
container structural damage.

(4) The examinations must be sched-
uled so as to allow adequate time for
thorough performance.

(5) Each examination must apply
owner established or industry accepted
pass/fail criteria to determine whether
a container has any deficiency that
must be remedied before the container
is returned to service.

(b) Examinations must be docu-
mented, and the records retained by
the owner, until the next examination
is completed and recorded. The records
must include, in addition to identifica-
tion of the container, a record of the
date of last examination and a means
of identifying the examiner. The
records must be maintained in an office
under the control of the owner and be
made available for inspection by the
Coast Guard upon demand. If the origi-
nal records are maintained outside the
United States, its territories or posses-
sions, supplementary records must be
available in written or data processing
form to be produced on demand of the
Commandant or his representative.

[45 FR 37216, June 2, 1980; as amended at 69
FR 58353, Sept. 30, 2004]
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§452.5 Examinations made in conjunc-
tion with other inspections.

(a) Periodic examinations may be
made in conjunction with or as part of
routine change-of-custody inspections,
or in any other manner convenient to
the owner so long as the examinations
conform to the requirements of §452.3.

[45 FR 37216, June 2, 1980]

§452.7 Continuous examination pro-
gram.

(a) In lieu of a periodic examination
under §452.1, each owner of an approved
container meeting §450.5 may examine
the container or have it examined
using an approved continuous examina-
tion program. An owner must submit
the continuous examination program
for approval to the Commandant (CG-
OES), United States Coast Guard, 2100
2nd St. SW., Stop 7126, Washington, DC
20593-7126. When submitting a contin-
uous examination program for approval
the owner must show the continuous
examination complies with §452.9.

(b) The owner must mark the con-
tainer with the letters ‘“ACEP/USA/
(year continuous examination program
is approved)’’ to indicate the container
is being periodically examined under
an approved continuous examination
program. This marking must be as
close as practicable to the safety ap-
proval plate. This marking must be on
all containers covered by a continuous
examination program by January 1,
19817.

(c) The owner of containers subject
to this section shall have those con-
tainers examined in accordance with
the program prescribed in this section
regardless of whether the examinations
are performed within or outside the
United States.

(The information collection requirements
contained in paragraphs (a) and (b) have been
approved by the Office of Management and
Budget under OMB control number 1625-0024)

[49 FR 15562, Apr. 19, 1984, as amended at 69
FR 58353, Sept. 30, 2004; 74 FR 49241, Sept. 25,
2009; 74 FR 49241, Sept. 25, 2009; 77 FR 59790,
Oct. 1, 2012]
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§452.9 Elements of a continuous exam-
ination program.

(a) Examinations required by §452.7
must conform to the following min-
imum requirements:

(1) A thorough examination that
must include a detailed visual inspec-
tion for defects such as cracks, fail-
ures, corrosion, missing or deteriorated
fasteners, and any other safety related
deficiency or damage that could place
any person in danger. Any such defi-
ciencies disclosed by the examination
must be corrected by the owner before
the container is continued in service. A
thorough examination must be done
each time a container undergoes a
major repair, refurbishment or on-hire/
off-hire interchange. In no case is the
time period between thorough exami-
nations to exceed 30 months.

(2) Each thorough examination must
be performed by qualified personnel,
trained and experienced in the detec-
tion of container structural damage.

(3) Each thorough examination must
apply owner established or industry ac-
cepted pass/fail criteria to determine
whether a container has any deficiency
that must be remedied before the con-
tainer is returned to service.

(b) Thorough examinations must be
documented, and the records retained
by the owner, until the next examina-
tion is completed and recorded. The
records must include, in addition to
identification of the container, a
record of the date of last examination
and a means of identifying the exam-
iner. The records must be maintained
in an office under the control of the
owner and be made available for in-
spection by the Coast Guard upon de-
mand. If the original records are main-
tained outside the United States, its
territories or possessions, supple-
mentary records must be available in
written or data processing form to be
produced on demand of the Com-
mandant or his representative.

(The information collection requirements
contained in paragraph (b) have been ap-
proved by the Office of Management and
Budget under OMB control number 1625-0024)

[49 FR 156562, Apr. 19, 1984, as amended at 69
FR 58353, Sept. 30, 2004]
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PART 453—CONTROL AND
ENFORCEMENT

Sec.

453.1 Unsafe and noncomplying containers
subject to detention or control.

453.3 Detention orders and other orders.

453.5 Termination of detention orders and
other orders.

453.7 Appeal provisions.

AUTHORITY: 46 U.S.C. 80503; Department of
Homeland Security Delegation No. 0170.1.

EDITORIAL NOTE: Nomenclature changes to
part 453 appear at 74 FR 49241, Sept. 25, 2009.

§453.1 Unsafe and noncomplying con-
tainers subject to detention or con-
trol.

(a) Any container used in or offered
for movement in international trans-
port which does not have a valid safety
approval plate attached to it is subject
to detention or other control by a Dis-
trict Commander or Captain of the
Port. However, upon receipt of evi-
dence that a container which does not
have a valid safety approval plate at-
tached to it meets the standards of the
convention, the District Commander or
Captain of the Port may authorize lim-
ited movement of such container under
conditions he deems appropriate. This
paragraph becomes effective on Janu-
ary 3, 1979 for new containers and on
January 1, 1985 for existing containers.

(b) If a District Commander or Cap-
tain of the Port finds that a container
used in or offered for movement in
international transport, even though it
has a valid safety approval plate at-
tached to it, is in a condition that cre-
ates an obvious risk to safety, he issues
a detention order causing the container
to be removed from service until it is
restored to a safe condition. In addi-
tion to removing a container from
transport, a detention order may re-
quire any special handling, including
unloading prior to movement, nec-
essary to ensure safety.

(c) If a District Commander or Cap-
tain of the Port finds that a container
used or offered for movement in inter-
national transport has not been timely
examined, the District Commander or
Captain of the Port affixes to the con-
tainer, at a place on the container
where it will be readily noticeable to
anyone loading or unloading the con-
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tainer, a mark or tag indicating that
the container must be examined before
being reloaded and again used in inter-
national transport. The mark or tag af-
fixed by the District Commander or
Captain of the Port indicates the place
and the date on which it was affixed,
and is capable of remaining legible and
in place for at least 12 months. Such
mark or tag must not be removed until
the container is examined in accord-
ance with §452.3 of this subchapter. If a
District Commander or Captain of the
Port finds that container marked or
tagged as provided for in this para-
graph was reloaded and used or offered
for movement in international trans-
port without having been examined,
the District Commander or Captain of
the Port issues a detention order caus-
ing the container to be removed from
service until it is brought into compli-
ance.

[45 FR 37217, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982]

§453.3 Detention orders and other or-
ders.

(a) The terms of any detention order
or other order issued under §453.1, to
the maximum extent practicable, make
provisions to avoid loss or damage to
cargo.

(b) Written notice of any detention
order or other order issued under §453.1
is given immediately to the terminal
operator, stevedore, or other person
having actual control over the con-
tainer involved. Prompt notification is
also given to the owner of the con-
tainer, or his agent. The notification
identifies the container involved, its
location, and describes the condition
which gave rise to the order.

[45 FR 37217, June 2, 1980]

§453.5 Termination of detention or-
ders and other orders.

(a) When a container, which is the
subject of a detention order or other
order, is restored to a safe condition or
otherwise brought into compliance, it
must be examined in accordance with
§452.3 and a new re-examination date
marked on the container in accordance
with §452.1(b) of this subchapter.

(b) The owner or the owner’s agent
shall notify the District Commander or
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Captain of the Port who issue the
order, in writing, that the container
has been brought into compliance.
Upon giving such notice, the owner, or
his agent, may return the container to
service.

[45 FR 37217, June 2, 1980]

§453.7 Appeal provisions.

(a) The owner, his agent, or the cus-
todian of a container subject to a de-
tention order or other order, may peti-
tion the Chief, Office of Operating and
Environmental Standards (CG-OES),
U.S. Coast Guard to review that order.

(b) The Chief, Office of Operating and
Environmental Standards (CG-OES),
U.S. Coast Guard requires independent
surveys to determine the extent of defi-
ciencies, if necessary. Upon completion
of his review, including review of the
results of any required independent
surveys, the Chief, Office of Operating
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and Environmental Standards (CG—
OES), U.S. Coast Guard affirms, sets
aside, or modifies the order.

(c) The owner of a container is liable
for any costs incident to a petition for
review including any independent sur-
veys, and for any other costs incident
to or resulting from detention or other
control of a container.

(d) Unless otherwise determined by
the Chief, Office of Operating and Envi-
ronmental Standards (CG-OES), U.S.
Coast Guard, a detention order or other
order remains in effect pending the
outcome of any petition or appeal of
that order.

(e) The Chief, Office of Operating and
Environmental Standards (CG-OES),
U.S. Coast Guard acts on all appeals
within ten days of receipt.

[456 FR 37217, June 2, 1980, as amended at 47
FR 50496, Nov. 8, 1982; 69 FR 58353, Sept. 30,
2004; 77 FR 59790, Oct. 1, 2012]
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PART 501—ORGANIZATION AND
DELEGATION OF POWERS AND
DUTIES

Sec.

501.1 Purpose.

501.2 General.

501.3 Organization and general responsibil-
ities.

501.4 Succession to Administrator.

501.5 Exercise of authority.

501.6 Secretary’s reservations of authority.

501.7 Administrator’s reservations of au-
thority.

501.8 Delegations.

AUTHORITY: 49 U.S.C. secs. 105 and 322, dele-
gation of authority at 49 CFR 1.50.

SOURCE: 53 FR 26258, July 12, 1988, unless
otherwise noted.

§501.1 Purpose.

This part describes the organization
of the National Highway Traffic Safety
Administration (NHTSA) through As-
sociate Administrator, Regional Ad-
ministrator and Staff Office Director
levels and provides for the performance
of duties imposed on, and the exercise
of powers vested in, the Administrator
of the NHTSA (hereafter referred to as
the ““Administrator’’).

§501.2 General.

The Administrator is delegated au-
thority by the Secretary of Transpor-
tation (49 CFR 1.50) to:

(a) Carry out the following chapters
or sections of Title 49 of the United
States Code:

(1) Chapter 301—Motor Vehicle Safe-
ty.

(2) Chapter 303—National Driver Reg-
ister.

(3) Chapter 305—National Automobile
Title Information System.

(4) Chapter 321—General.

(5) Chapter 323—Consumer Informa-
tion.

(6) Chapter 326—Bumper Standards.

(7) Chapter 327—Odometers.

(8) Chapter 329—Automobile Fuel
Economy.

(9) Chapter 331—Theft Prevention.

(10) Section 20134(a), with respect to
the laws administered by the National
Highway Traffic Safety Administrator
pertaining to highway, traffic and
motor vehicle safety.
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(b) Carry out 23 U.S.C. chapter 4,
HIGHWAY SAFETY, as amended, ex-
cept for section 409 and activities relat-
ing to highway design, construction
and maintenance, traffic control de-
vices, identification and surveillance of
accident locations, and highway-re-
lated aspects of pedestrian and bicycle
safety.

(c) Exercise the authority vested in
the Secretary by section 210(2) of the
Clean Air Act, as amended (42 U.S.C.
7544(2)).

(d) Carry out the Act of July 14, 1960,
as amended (23 U.S.C. 313 note).

(e) Administer the following sections
of Title 23, United States Code, with
the concurrence of the Federal High-
way Administrator:

(1) Section 141, as it relates to certifi-
cation of the enforcement of speed lim-
its.

(2) Section 153.

(3) Section 154(a), (b), (d), and (e).

(4) Section 158.

(f) Carry out the consultation func-
tions vested in the Secretary by Execu-
tive Order 11912 (3 CFR, 1976 Comp., p.
114), as amended.

[60 FR 43029, Aug. 18, 1995]

§501.3 Organization and general re-
sponsibilities.

The National Highway Traffic Safety
Administration consists of a head-
quarters organization located in Wash-
ington, DC, and a unified field organi-
zation consisting of ten geographic re-
gions. The organization of, and general
spheres of responsibility within, the
NHTSA are as follows:

(a) Office of the Administrator—(1) Ad-
ministrator. (i) Represents the Depart-
ment and is the principal advisor to
the Secretary in all matters related to
chapters 301, 303, 305, 321, 323, 325, 327,
329, and 331 of Title 49 U.S.C.; 23 U.S.C.
chapter 4, except section 409; as each
relates to highway safety, sections 141,
153, 154(a), (b), (d) and (e), and 158 of
Title 23 U.S.C.; and such other authori-
ties as are delegated by the Secretary
of Transportation (49 CFR 1.50);

(ii) Establishes NHTSA program poli-
cies, objectives, and priorities and di-
rects development of action plans to
accomplish the NHTSA mission;

(iii) Directs, controls, and evaluates
the organization, program activities,
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performance of NHTSA staff, program
and field offices;

(iv) Approves broad legislative, budg-
etary, fiscal and program proposals and
plans; and

(v) Takes management actions of
major significance, such as those relat-
ing to changes in basic organization
pattern, appointment of key personnel,
allocation of resources, and matters of
special political or public interest or
sensitivity.

(2) Deputy Administrator. Assists the
Administrator in discharging respon-
sibilities. Directs and coordinates the
Administration’s management and
operational programs, and related poli-
cies and procedures at headquarters
and in the field. Provides policy direc-
tion and executive direction to the As-
sociate Administrator for State and
Community Services.

(3) [Reserved]

(4) Director, Executive Secretariat. Pro-
vides a central facilitative staff that
administers an executive correspond-
ence program and maintains policy
files for the Administrator and Deputy
Administrator, and services and sup-
port to committees as designated by
the Administrator.

(5) Director, Office of Civil Rights. As
principal staff advisor to the Adminis-
trator and Deputy Administrator on all
matters pertaining to civil rights, acts
as Director of Equal Employment Op-
portunity, Contracts Compliance Offi-
cer and Title VI (Civil Rights Act of
1964) Coordinator; assures Administra-
tion-wide compliance with related
laws, Executive Orders, regulations and
policies; and provides assistance to the
Office of the Secretary in investigating
and adjudicating formal complaints of
discrimination.

(6) Director, Intergovernmental Affairs.
As the principal advisor to the Admin-
istrator and Deputy Administrator on
all intergovernmental matters, includ-
ing communications with Congress,
communicates agency policy and co-
ordinates with the Chief Counsel on
legislative issues affecting the agency.

(b) Chief Counsel. As chief legal offi-
cer, provides legal services for the Ad-
ministrator and the Administration;
prepares litigation for the Administra-
tion; effects rulemaking actions; issues
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subpoenas; and serves as coordinator
on legislative affairs.

(c) Senior Associate Administrators—(1)
Senior Associate Administrator for Policy
and Operations. As the principal advisor
to the Administrator and Deputy Ad-
ministrator with regard to core admin-
istrative and support services, provides
direction and internal management
and mission support for such activities.
Provides executive direction over the
Associate Administrator for Advanced
Research and Analysis, the Associate
Administrator for Administration, the
Associate Administrator for Planning,
Evaluation and Budget, the Chief Infor-
mation Officer and the Office of Com-
munications and Consumer Informa-
tion.

(2) Senior Associate Administrator for
Vehicle Safety. As the principal advisor
to the Administrator and Deputy Ad-
ministrator with regard to rulemaking,
enforcement and applied research, pro-
vides direction and internal manage-
ment and mission support for such ac-
tivities. Provides executive direction
over the Associate Administrator for
Rulemaking, the Associate Adminis-
trator for Enforcement, and the Asso-
ciate Administrator for Applied Re-
search.

(3) Senior Associate Administrator for
Traffic Injury Control. As the principal
advisor to the Administrator and Dep-
uty Administrator with regard to pro-
grams to reduce traffic injury, provides
direction and internal management
and mission support for such activities.
Provides executive direction over the
Associate Administrator for Program
Development and Delivery and the As-
sociate Administrator for Injury Con-
trol Operations and Resources.

[63 FR 26258, July 12, 1988, as amended at 58
FR 12545, Mar. 5, 1993; 60 FR 15504, Mar. 24,
1995; 60 FR 43029, Aug. 18, 1995; 67 FR 44083,
44085, July 1, 2002]

§501.4 Succession to Administrator.

(a) The following officials, in the
order indicated, shall act in accordance
with the requirements of 5 U.S.C. 3346-
3349 as Administrator of the National
Highway Traffic Safety Administra-
tion, in the case of the absence or dis-
ability or in the case of a vacancy in
the office of the Administrator, until a
successor is appointed:
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(1) Deputy Administrator;

(2) Senior Associate Administrator
for Vehicle Safety;

(3) Chief Counsel;

(4) Senior Associate Administrator
for Traffic Injury Control; and

(5) Senior Associate Administrator
for Policy and Operations.

(b) In order to qualify for the line of
succession, officials must be encum-
bered in their position on a permanent
basis.

[69 FR 63957, Nov. 3, 2004, as amended at 74
FR 46021, Sept. 8, 2009]

§501.5 Exercise of authority.

(a) All authorities lawfully vested in
the Administrator and reserved to him/
her in this Regulation or other NHTSA
directives may be exercised by the Dep-
uty Administrator and, in the absence
of both Officials, by the Executive Di-
rector, unless specifically prohibited.

(b) In exercising the powers and per-
forming the duties delegated by this
part, officers of the NHTSA and their
delegates are governed by applicable
laws, executive orders, regulations, and
other directives, and by policies, objec-
tives, plans, standards, procedures, and
limitations as may be issued from time
to time by or on behalf of the Sec-
retary of Transportation, the Adminis-
trator, Deputy Administrator and Ex-
ecutive Director or, with respect to
matters under their jurisdictions, by or
on behalf of the Associate Administra-
tors, Regional Administrators, and Di-
rectors of Staff Offices.

(c) Each officer to whom authority is
delegated by this part may redelegate
and authorize successive redelegations
of that authority subject to any condi-
tions the officer prescribes. Redelega-
tions of authority shall be in written
form and shall be published in the FED-
ERAL REGISTER when they affect the
public.

(d) Each officer to whom authority is
delegated will administer and perform
the functions described in the officer’s
respective functional statements.

[63 FR 26258, July 12, 1988, as amended at 58

FR 12545, Mar. 5, 1993]

§501.6 Secretary’s reservations of au-
thority.

The authorities reserved to the Sec-
retary of Transportation are set forth
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in subpart 1.44 of part 1 and in part 95
of the regulations of the Office of the
Secretary of Transportation in subtitle
A of this title (49 CFR parts 1 and 95).

§501.7 Administrator’s reservations of
authority.

The delegations of authority in this
part do not extend to the following au-
thority which is reserved to the Ad-
ministrator and, in those instances
when the office of the Administrator is
vacant due to death or resignation, or
when the Administrator is absent as
provided by §501.5(a), to the Deputy
Administrator or Executive Director:

(a) The authority under chapter 301—
Motor Vehicle Safety—of Title 49 of
the United States Code to:

(1) Issue, amend, or revoke final fed-
eral motor vehicle safety standards and
regulations;

(2) Make final decisions concerning
alleged safety-related defects and non-
compliances with Federal motor vehi-
cle safety standards;

(3) Grant or renew temporary exemp-
tions from federal motor vehicle safety
standards; and

(4) Grant or deny appeals from deter-
minations upon petitions for incon-
sequential defect or noncompliance.

(b) The authority under 23 U.S.C.
chapter 4, as amended, to:

(1) Apportion authorization amounts
and distribute obligation limitations
for State and community highway safe-
ty programs under 23 U.S.C. 402;

(2) Approve the initial awarding of al-
cohol incentive grants to the States
authorized under 23 U.S.C. 408, and
drunk driving prevention grants to the
States authorized under 23 U.S.C. 410;

(3) Issue, amend, or revoke uniform
State and community highway safety
guidelines, and, with the concurrence
of the Federal Highway Administrator,
designate priority highway safety pro-
grams, under 23 U.S.C. 402;

(4) Fix the rate of compensation for
non-government members of agency
sponsored committees which are enti-
tled to compensation.

(c) The authority under chapters 321,
323, 325, and 329 of Title 49 of the United
States Code to:

(1) Issue, amend, or revoke final rules
and regulations, except for final rules
issued under section 32902(d); and
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(2) Assess civil penalties and approve
manufacturer fuel economy credit
plans under chapter 329.

(d) The authority under sections 141,
153, 1564 and 158 of Title 23 of the United
States Code, with the concurrence of
the Federal Highway Administrator, to
disapprove any State certification or
to impose any sanction or transfer on a
State for violations of the National
Maximum Speed Limit, Safety Belt
and Motorcycle Helmet Use Require-
ments, or the National Minimum
Drinking Age.

[60 FR 43030, Aug. 18, 1995]

§501.8 Delegations.

(a) Deputy Administrator. The Deputy
Administrator is delegated authority
to act for the Administrator, except
where specifically limited by law,
order, regulation, or instructions of the
Administrator. The Deputy Adminis-
trator is delegated authority to provide
executive direction to the Associate
Administrator for State and Commu-
nity Services and the Director of Inter-
national Harmonization, and assist the
Administrator in providing executive
direction to all organizational ele-
ments of NHTSA.

(b) [Reserved]

(¢) Director, Office of Civil Rights. The
Director, Office of Civil Rights is dele-
gated authority to:

(1) Act as the NHTSA Director of
Equal Employment Opportunity.

(2) Act as NHTSA Contracts Compli-
ance Officer.

(3) Act as NHTSA coordinator for
matters under Title VI of the Civil
Rights Act of 1964 (42 U.S.C. 2000d et
seq.), Executive Order 12250 (3 CFR,
1980 Comp., p. 298), and regulations of
the Department of Justice.

(d) Chief Counsel. The Chief Counsel
is delegated authority to:

(1) Exercise the powers and perform
the duties of the Administrator with
respect to setting of odometer regula-
tions authorized under 49 U.S.C. chap-
ter 327, and with respect to providing
technical assistance and granting ex-
tensions of time to the states under 49
U.S.C. 32705.

(2) Establish the legal sufficiency of
all investigations and enforcement ac-
tions conducted under the authority of
the following chapters, including notes,
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of Title 49 of the United States Code:
Chapter 301; chapter 323; chapter 325;
chapter 327; chapter 329; and chapter
331; to make an initial penalty demand
based on a violations of any of these
chapters; and to compromise any civil
penalty or monetary settlement in an
amount of $100,000 or less resulting
from a violation of any of these chap-
ters.

(3) Exercise the powers of the Admin-
istrator under 49 U.S.C. 30166 (c), (g),
(h), (1), and (k).

(4) Issue subpoenas, after notice to
the Administrator, for the attendance
of witnesses and production of docu-
ments pursuant to chapters 301, 323,
325, 327, 329, and 331 of Title 49 of the
United States Code.

(6) Issue authoritative interpreta-
tions of the statutes administered by
NHTSA and the regulations issued by
the agency.

(e) Senior Associate Administrator for
Policy and Operations. The Senior Asso-
ciate Administrator for Policy and op-
erations is delegated authority for ex-
ecutive direction of the Associate Ad-
ministrator for Advanced Research and
Analysis; the Associate Administrator
for Administration; the Associate Ad-
ministrator for Planning, Evaluation,
and Budget; the Chief Information Offi-
cer; and the Director of Communica-
tions and Consumer Information. To
carry out this direction, the Senior As-
sociate Administrator for Policy and
Operations is delegated authority, ex-
cept for authority reserved to the Ad-
ministrator, to direct the NHTSA plan-
ning and evaluation system in conjunc-
tion with Departmental requirement
and planning goals; to coordinate the
development of the Administrator’s
plans, policies, budget, and programs,
and analyses of their expected impact,
and their evaluation in terms of the de-
gree of goal achievement; and to per-
form independent analyses of proposed
Administration regulatory, grant, leg-
islative, and program activities. Ex-
cept for authority reserved to the Sen-
ior Associate Administrator for Vehi-
cle Safety, the Senior Associate Ad-
ministrator for Policy and Operations
is delegated authority to develop and
conduct research and development pro-
grams and projects necessary to sup-
port the purposes of Chapters 301, 323,
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325, 327, 329, and 331 of title 49, United
States Code, and Chapter 4 of title 23,
United States Code, as amended, in co-
ordination with the Senior Associate
Administrator for Vehicle Safety and
the Chief Counsel. The Senior Asso-
ciate Administrator for Policy and Op-
erations is also delegated authority to
exercise procurement authority with
respect to NHTSA requirements; ad-
minister and conduct NHTSA’s per-
sonnel management activities; admin-
ister NHTSA financial management
programs, including systems of funds
control and accounts of all financial
transactions; and conduct administra-
tive management services in support of
NHTSA missions and programs.

(f) Senior Associate Administrator for
Vehicle Safety. The Senior Associate
Administrator for Vehicle Safety is
delegated authority for executive di-
rection of the Associate Administrator
for Rulemaking, the Associate Admin-
istrator for Enforcement and the Asso-
ciate Administrator for Applied Re-
search. The Senior Associate Adminis-
trator for Vehicle Safety exercises ex-
ecutive direction with respect to the
setting of standards and regulations for
motor vehicle safety, fuel economy,
theft prevention, consumer informa-
tion, and odometer fraud. To carry out
this direction, the Senior Associate Ad-
ministrator for Vehicle Safety is dele-
gated authority, except for authority
reserved to the Administrator or the
Chief Counsel, to exercise the powers
and perform the duties of the Adminis-
trator with respect to the setting of
motor vehicle safety and theft preven-
tion standards, average fuel economy
standards, procedural regulations, and
the development of consumer informa-
tion and odometer fraud regulations
authorized under Chapters 301, 323, 325,
327, 329, and 331 of title 49, United
States Code. Except for authority re-
served to the Senior Associate Admin-
istrator for Policy and Operations, the
Senior Associate Administrator for Ve-
hicle Safety is delegated authority to
develop and conduct research and de-
velopment programs and projects nec-
essary to support the purposes of Chap-
ters 301, 323, 325, 327, 329, and 331 of title
49, United States Code, and Chapter 4
of title 23, United States Code, as
amended, in coordination with the ap-
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propriate Associate Administrators,
and the Chief Counsel. The Senior As-
sociate Administrator for Vehicle Safe-
ty is also delegated authority to re-
spond to a manufacturer’s petition for
exemption from 49 U.S.C. Chapter 301’s
notification and remedy requirements
in connection with a defect or non-
compliance concerning labeling errors;
extend comment periods (both self-ini-
tiated and in response to a petition for
extension of time) for noncontroversial
rulemakings; make technical amend-
ments or corrections to a final rule; ex-
tend the effective date of a non-
controversial final rule; administer the
NHTSA enforcement program for all
laws, standards, and regulations perti-
nent to vehicle safety, fuel economy,
theft prevention, damageability, con-
sumer information and odometer fraud,
authorized under Chapters 301, 323, 325,
327, 329, and 331 of title 49, United
States Code; issue regulations relating
to the importation of motor vehicles
under sections 30141 through 30147 of
title 49, United States Code; and grant
and deny petitions for import eligi-
bility determinations submitted to
NHTSA by motor vehicle manufactur-
ers and registered importers under 49
U.S.C. 30141.

(g) Senior Associate Administrator for
Traffic Injury Control. The Senior Asso-
ciate Administrator for Traffic Injury
Control is delegated authority for exec-
utive direction of the Associate Admin-
istrator for Program Development and
Delivery and the Associate Adminis-
trator for Injury Control Operations
and Resources. To carry out this direc-
tion, the Senior Associate Adminis-
trator for Traffic Injury Control is del-
egated authority, except for authority
reserved to the Administrator, over
programs with respect to: Chapter 4 of
title 23, United States Code, as amend-
ed; the authority vested by section
210(2) of the Clean Air Act, as amended
(42 U.S.C. 7544(2)); the authority vested
by 49 U.S.C. 20134(a), with respect to
the laws administered by the Adminis-
trator pertaining to highway, traffic,
and motor vehicle safety; the Act of
July 14, 1960, as amended (23 U.S.C. 313
note) and 49 U.S.C. Chapter 303; the au-
thority vested by section 157(g) of title
23, United States Code; the authority
vested by sections 153, 154, 157(except



Pt. 509

paragraph (g)), 161, 163, and 164 of title
23, United States Code, with the con-
currence of the Federal Highway Ad-
ministrator; and section 209 of the Sur-
face Transportation Assistance Act of
1978 (23 U.S.C. 401 note) as delegated by
the Secretary in §501.2(i). The Senior
Associate Administrator for Traffic In-
jury Control is also delegated author-
ity to exercise the powers and perform
the duties of the Administrator with
respect to State and community high-
way safety programs under 23 U.S.C.
402, including approval and disapproval
of State highway safety plans and final
vouchers, in accordance with the proce-
dural requirements of the Administra-
tion; to approve the awarding of alco-
hol incentive grants to the States
under 23 U.S.C. 408 and drunk driving
prevention grants under 23 U.S.C. 410,
for years subsequent to the initial
awarding of such grants by the Admin-
istrator; as appropriate for activities
benefiting states and communities; and
to implement 23 U.S.C. 403.

(h) Director, Office of Vehicle Safety
Compliance, Enforcement. The Director,
Office of Vehicle Safety Compliance,
Enforcement, is delegated authority to
exercise the powers and perform the
duties of the Administrator with re-
spect to granting and denying petitions
for import eligibility decisions sub-
mitted to NHTSA by motor vehicle
manufacturers and registered import-
ers under 49 U.S.C. 30141(a)(1).

[60 FR 43030, Aug. 18, 1995, as amended at 61
FR 26469, May 28, 1996; 67 FR 44084, 44085,
July 1, 2002; 74 FR 41067, Aug. 14, 2009]

PART 509—OMB CONTROL NUM-
BERS FOR INFORMATION COL-
LECTION REQUIREMENTS

Sec.
509.1 Purpose.
509.2 Display.

AUTHORITY: 44 U.S.C. 3507.

§509.1 Purpose.

This part collects and displays the
control numbers assigned to informa-
tion collection requirements of NHTSA
by the Office of Management and Budg-
et (OMB). NHTSA intends that this
part comply with the requirements of
44 U.S.C. 3507(f), which mandates that
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agencies display a current control
number assigned by the Director of the
OMB for each agency information col-
lection requirement.

[48 FR 51310, Nov. 8, 1983]

§509.2 Display.

49 CFR part or section containing information | OMB control
collection requirement No.

Part 512 ... 2127-0025
Part 537 ..... 2127-0019
Part 538 ..... 2127-0554
Part 541 ... 2127-0510
Part 542 ..... 2127-0539
Part 543 ..... 2127-0542
Part 544 ..... 2127-0547
Section 551.45 2127-0040
Part 552 and Part 527 ...........ccccoiiiiiinnne 2127-0046
Part 556 ..... 2127-0045
Part 557 ..... 2127-0039
Part 566 ..... 2127-0043
Consolidated owners’ manual requirements for

vehicles and equipment (§§571.126,

571.205 571.208, 571.210, and 575.105) ..... 2127-0541
Consolidatd labeling requirements for tires and

rims (parts 569 and 574, §§571.109,

571.110, 571.117, 571,119, and 571.120) .... | 2127-0503
Consolidated VIN and Theft Prevention Stand-

ard and Labeling Requirements (parts 541,

565, 567 and §571.115) .....ccovviriiiccrcnes 2127-0510
Consolidated lighting requirements (part 564

and §571.108) . 2127-0563
Section 571.106 ... 2127-0052
Section 571.116 ... 2127-0521
Section 571.125 ... 2127-0506
Section 571.205 ... 2127-0038
Section 571.209 ... 2127-0512
Section 571.213 ... 2127-0511
Section 571.214 ... 2127-0558
Section 571.217 ... 2127-0505
Section 571.218 ... 2127-0518
Part 573 ..... 2127-0004
Part 574 ..... 2127-0050
Part 575 excluding UTQGS .... 2127-0049
Section 575.104 (UTQGS) ..... 2127-0519
Part 576 ..... 2127-0042
Part 580 ..... 2127-0047
Part 585 ..... 2127-0535
Parts 591 and 592 2127-0002

[67 FR 21215, May 19, 1992]

PART 510—INFORMATION
GATHERING POWERS

Sec.

510.1 Scope and purpose.

510.2 Definitions.

510.3 Compulsory process, the service there-
of, claims for confidential treatment,
and terms of compliance.

510.4 Subpoenas, generally.

510.5 Information gathering hearings.

510.6 Administrative depositions.

510.7 General or special orders.

510.8 Written requests for the production of
documents and things.
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510.9 Motions to modify,
process.

510.10 Supplementation
process.

510.11 Fees.

510.12 Remedies for failure to comply with
compulsory process.

AUTHORITY: Secs. 112 and 119, National
Traffic and Motor Vehicle Safety Act 1966, as
amended (15 U.S.C. 1401 and 1407); secs. 104,
204, 414, and 505, Motor Vehicle Information
and Cost Savings Act, as amended (15 U.S.C.
1914, 1944, 1990d, and 2005); delegation of au-
thority (49 CFR 1.51).

SOURCE: 45 FR 29042, May 1, 1980, unless
otherwise noted.

limit, or quash

of responses to

§510.1 Scope and purpose.

This rule governs the use of the in-
formation gathering powers of the Na-
tional Highway Traffic Safety Admin-
istration contained in section 112 of the
National Traffic and Motor Vehicle
Safety Act of 1966, as amended 15
U.S.C. 1401, and sections 104, 204, 414,
and 505 of the Motor Vehicle Informa-
tion and Cost Savings Act, as amended
15 U.S.C. 1914, 1944, 1990d, and 2005.

§510.2 Definitions.

(a) NHTSA means the National High-
way Traffic Safety Administration.

(b) Administrator means the Adminis-
trator of the National Highway Traffic
Safety Administration.

(c) Chief Counsel means the Chief
Counsel of the National Highway Traf-
fic Safety Administration.

(d) Deputy Administrator means the
Deputy Administrator of the National
Highway Traffic Safety Administra-
tion.

(e) Person includes agents, officers,
and employees of sole proprietorships,
partnerships, corporations, and other
entities.

[45 FR 29042, May 1, 1980; 45 FR 32001, May 15,
1980]

§510.3 Compulsory process, the serv-
ice thereof, claims for confidential
treatment, and terms of compliance.

(a) NHTSA may use any of the fol-
lowing means to conduct investiga-
tions, inspections, or inquiries to ob-
tain information to carry out its func-
tions under the National Traffic and
Motor Vehicle Safety Act of 1966, as
amended, 15 U.S.C. 1381 et seq., and the
Motor Vehicle Information and Cost
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Savings Act, as amended, 15 U.S.C. 1901
et seq.:

(1) Subpoenas;

(2) Information gathering hearings;

(3) Administrative depositions;

(4) General or special orders; and

(5) Written requests for the produc-
tion of documents and things.

(b) A person, sole proprietorship,
partnership, corporation, or other enti-
ty served with compulsory process
under this part shall be provided with
the following information at the time
of the service:

(1) The name of the person, sole pro-
prietorship, partnership, corporation,
or other entity to which the process is
addressed;

(2) The statutory provision under
which the compulsory process is issued;

(3) The date, time, and place of re-
turn;

(4) A brief statement of the subject
matter of the investigation, inspection,
or inquiry; and

(6) In the case of a subpoena duces
tecum or a written request for the pro-
duction of documents and things, a rea-
sonably specific description of the doc-
uments or things to be produced.

(c) Service of the compulsory proc-
esses specified in paragraph (a) of this
section is effected:

(1) By personal service upon the per-
son, agent-in-charge, or agent des-
ignated to receive process under 15
U.S.C. 1399(e) of the sole proprietor-
ship, partnership, corporation or other
entity being investigated, inspected, or
inquired of; or

(2) By mail (registered or certified) or
delivery to the last known residence or
business address of such person or
agent.

(d) The date of service of any compul-
sory process specified in paragraph (a)
of this section is the date on which the
process is mailed by the agency, or de-
livered in person, as the case may be.
Whenever a period is prescribed for
compliance with compulsory process,
and the process is served upon the
party by mail, 3 days are added to the
period.

(e)(1) Any person, sole proprietorship,
partnership, corporation, or other enti-
ty submitting information or pro-
ducing documents or things in response
to any compulsory process issued under
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this part may request confidential
treatment for all or part of that infor-
mation or for those documents or
things.

(2)(i) Except as provided in paragraph
(e)(2)(ii) of this section, requests for
confidentiality shall be in writing, and
addressed to the Chief Counsel.

(ii) Requests for confidentiality made
during an information gathering hear-
ing or an administrative deposition
may be made orally to the presiding of-
ficer. Any oral request for confiden-
tiality shall be supplemented by a writ-
ten request, and this written request
must be addressed to the Chief Counsel
and received by NHTSA within five
days of the date of the oral request.

(iii) A written request for confiden-
tiality under paragraph (e) of this sec-
tion shall specify the information, doc-
uments, or things which are to be kept
confidential, specify the grounds upon
which the claim is based, provide such
information as may be necessary to
permit the NHTSA to determine
whether the claim is valid, and specify
the period of time for which confiden-
tial treatment is requested.

(f) The Chief Counsel, or his or her
delegate, is authorized to negotiate and
approve the terms of satisfactory com-
pliance with any compulsory process
issued under this part.

§510.4 Subpoenas, generally.

NHTSA may issue to any person, sole
proprietorship, partnership, corpora-
tion, or other entity a subpoena requir-
ing the production of documents or
things (subpoena duces tecum) and tes-
timony of witnesses (subpoena ad
testificandum), or both, relating to any
matter under investigation or the sub-
ject of any inquiry. Subpoenas are
issued by the Chief Counsel. When a
person, sole proprietorship, partner-
ship, corporation, or other entity is
served with a subpoena ad
testificandum under this part, the sub-
poena will describe with reasonable
particularity the matters on which the
testimony is required. In response to a
subpoena ad testificandum, the sole
proprietorship, partnership, corpora-
tion, or other entity so named shall
designate one or more officers, direc-
tors, or managing agents, or other per-
sons who consent to testify on its be-
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half, and set forth, for each person des-
ignated, the matters on which he or
she will testify. The persons so des-
ignated shall testify as to matters
known or reasonably available to the
entity.

[63 FR 26261, July 12, 1988]

§510.5 Information
ings.

gathering hear-

(a) NHTSA may issue a subpoena to
compel any person, sole proprietorship,
partnership, corporation, or other enti-
ty to provide information at an infor-
mation gathering hearing. The sub-
poenas are used for the purpose of ob-
taining testimony from a witness
under oath and obtaining relevant doc-
uments and things. The Administrator,
or a NHTSA employee designated by
the Administrator, presides at the
hearing. Information gathering hear-
ings are open to the public unless the
presiding officer rules otherwise, and
the hearings are stenographically re-
ported.

(b) In addition to the presiding offi-
cer, one or more other persons may
comprise the panel. Each member of
the panel may question any witness at
the hearing. No person who is not a
member of the panel may ask questions
of a witness. However, any person may
submit to the panel, in writing, pro-
posed questions to be asked of a wit-
ness. A member of the panel may pose
these questions to the witness if that
member deems the questions useful and
appropriate. Proposed questions may
be submitted to the panel at any time
before or during the course of the hear-
ing.

(c) The stenographic record of each
witness’s testimony will be available to
the public, unless the testimony was
not given publicly and the witness re-
quests confidential treatment for some
or all of his or her testimony. When an
oral request for confidential treatment
is made during the course of a
witness’s testimony, the presiding offi-
cer may order the hearing closed to the
public at that point and continue the
questioning of the witness, or may note
the request for confidentiality and di-
rect the witness not to answer the
question at that time, but require the
witness to answer the question in writ-
ing within some specified period, or



Nat’l Highway Traffic Safety Admin., DOT

take such other action as the presiding
officer deems appropriate. If a request
for confidential treatment is made, the
release of the record is governed by the
applicable laws or regulations relating
to the handling of allegedly confiden-
tial information. To the extent that
some or all of a witness’s testimony is
not publicly available, that witness
may procure a copy of his or her testi-
mony as recorded upon payment of
lawfully prescribed costs.

(d)(1) Any person who is required by
subpoena or designated by an entity
that is required by subpoena to provide
information at an information gath-
ering hearing conducted under this sec-
tion may be accompanied, represented,
and advised by counsel. Any member of
the bar of a Federal court or the courts
of any State or Territory of the United
States, the Commonwealth of Puerto
Rico, or the District of Columbia, and
any representative, official, or em-
ployee of the sole proprietorship, part-
nership, corporation or other entity
under subpoena may act as counsel.

(2) A witness appearing in response to
subpoena may confer in confidence
with his or her counsel or representa-
tive concerning any questions asked of
the witness. If such witness, counsel, or
representative objects to a question, he
or she shall state the objection and
basis therefor on the record.

(e) The presiding officer at an infor-
mation gathering hearing takes all
necessary action to regulate the course
of the hearing, to avoid delay, and to
assure that reasonable standards of or-
derly and ethical conduct are main-
tained. In any case in which counsel for
or a representative of a witness has re-
fused to comply with the presiding offi-
cer’s directions, or to adhere to reason-
able standards of orderly and ethical
conduct in the course of a hearing, the
presiding officer states on the record
the reasons given, if any, for the re-
fusal and, if the presiding officer is
someone other than the Administrator,
immediately reports the refusal to the
Administrator. The Administrator
thereupon takes such action as the cir-
cumstances warrant.

(f) Where appropriate, the procedures
established in this subsection may be
utilized in informal hearings conducted
by NHTSA pursuant to its authority
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under sections 152 and 156 of the Safety
Act (15 U.S.C. 1412, 1416) to receive
data, views and arguments concerning
alleged safety-related defects. The
rights accorded to witnesses in this
subsection may also be accorded to
witnesses who appear voluntarily at
such hearings.

§510.6 Administrative depositions.

(a) NHTSA may issue a subpoena to
compel any person, sole proprietorship,
partnership, corporation, or other enti-
ty to provide information as a witness
at an administrative deposition. These
depositions are for the purpose of ob-
taining information from the witness
under oath and receiving documents
and things relevant to an agency inves-
tigation. These depositions shall be
taken before an officer authorized to
administer oaths by the laws of the
United States or of the place where the
deposition is taken. Unless otherwise
ordered by the Administrator, adminis-
trative depositions are closed to the
public.

(b) Any person who is required by
subpoena or designated by an entity
that is required by subpoena to produce
documents or things or to give testi-
mony as a witness at an administrative
deposition conducted under this sec-
tion may be accompanied, represented,
and advised by counsel. Any member of
the bar or a Federal court or the courts
of any State or Territory of the United
States, the Commonwealth of Puerto
Rico, or the District of Columbia and
any representative, official, or em-
ployee of the person, sole proprietor-
ship, partnership, corporation, or other
entity under subpoena may act as
counsel.

(c) During an administrative deposi-
tion:

(1) The presiding officer before whom
the deposition is to be taken puts the
witness on oath and personally, or by
someone acting under his or her direc-
tion and in his or her presence, records
the testimony of the witness. The tes-
timony is stenographically reported.

(2) After NHTSA has examined the
witness at the deposition, that witness’
counsel or representative may examine
the witness. NHTSA may then reexam-
ine the witness and the witness’ coun-
sel or representative may reexamine



§510.6

the witness and so forth, as appro-
priate.

(3) A witness appearing in response to
a subpoena may confer in confidence
with his or her counsel or representa-
tive concerning any questions asked of
the witness. If such witness, counsel, or
representative objects to a question, he
or she shall state the objection and the
basis therefor on the record.

(4) Objections to the qualifications of
the officer taking the deposition, or to
the manner of taking it, or to the evi-
dence presented, and any other objec-
tion to the proceedings shall be noted
by the officer on the record, and shall
be treated as continuing. Evidence ob-
jected to shall be taken subject to the
objections. Errors and irregularities
occurring at a deposition in the man-
ner of the taking of the deposition, in
the form of questions or answers, or in
the oath or affirmation, and errors of
any kind which might be obviated, re-
moved, or cured if promptly presented
shall be deemed to be waived unless
reasonable objection is made thereto at
the taking of the deposition.

(5) If the witness refuses to answer
any question or answers evasively, or if
the witness or his or her counsel en-
gages in conduct likely to delay or ob-
struct the administrative deposition,
such refusal, evasive answer or conduct
shall be a failure to comply with the
subpoena issued to the witness.

(6) Upon completion of the examina-
tion of a witness, the witness may clar-
ify on the record any of his or her an-
swers.

(d) The transcript of the testimony of
a witness who testified in response to a
subpoena at an administrative deposi-
tion is submitted to the witness for sig-
nature, unless the witness waives the
right to sign the transcript. If a wit-
ness desires to make any changes in
the form or substance contained in the
transcript, the witness shall submit,
together with the transcript, a sepa-
rate document setting forth the
changes and stating the reasons for
such changes. If the deposition is not
signed by the witness within 30 days of
its submission to the witness, or such
other period as the NHTSA may des-
ignate, the officer before whom the
deposition was taken or a NHTSA em-
ployee signs the transcript and states
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on the record the fact of the waiver of
the right to sign or the fact of the wit-
ness’ unavailability or inability or re-
fusal to sign together with the reasons,
if any, given therefor.

(e) The transcript of the testimony of
a witness will be inspected by NHTSA
to determine if there are any errors in
the transcription of the questions
posed to the witness and the testimony
in response to those questions. If
NHTSA discovers any errors, it notes
that fact and forwards the notation of
errors together with the transcript to
the witness, requesting the witness to
stipulate that the transcript is in error
and that the corrections made by
NHTSA are accurate. If the witness
will not make this stipulation, NHTSA
may make a motion to the presiding
officer to include its notation of error
and its corrections in the record along
with the version of the testimony
signed by the witness.

(f)(1) Upon payment of lawfully pre-
scribed costs, any person who is re-
quired by subpoena or designated by a
sole proprietorship, partnership, cor-
poration, or other entity that is re-
quired by subpoena to appear as a wit-
ness at an administrative deposition
may procure a copy of the deposition
as recorded, except that in a nonpublic
investigatory proceeding, the witness
may, for good cause, be limited to an
inspection of the record of the deposi-
tion.

(2) A copy of the record of the deposi-
tion may be furnished to the witness
without charge or at a reduced charge
if the Associate Administrator for Ad-
ministration determines that waiver of
the fee is in the public interest because
furnishing the copy can be considered
as primarily benefitting the general
public. Any witness who seeks a waiver
of the copying charge may apply in
writing to the Associate Administrator
for Administration, and shall state the
reasons justifying waiver of the fee in
the application.

(g) The testimony obtained in an
adminstrative deposition may be used
or considered by the NHTSA in any of
its activities, and may be used or of-
fered into evidence in any administra-
tive proceeding in accordance with the
provisions of 5 U.S.C. 554, or in any ju-
dicial proceeding.
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§510.7 General or special orders.

The NHTSA may require by the
issuance of general or special orders
any person, sole proprietorship, part-
nership, corporation, or other entity to
file with the NHTSA, in such form as
NHTSA may prescribe, periodic or spe-
cial reports or answers in writing to
specific questions. The responses to
general or special orders will provide
NHTSA with such information as it
may require, including, but not limited
to, information relating to the organi-
zation of that person, sole proprietor-
ship, partnership, corporation, or other
entity, its business, conduct, practices,
management, and relation to any other
person or entity. General or special or-
ders which are required to be answered
under oath are issued by the Chief
Counsel. Any general or special order
issued under this section contains the
information specified in §510.3(b). Re-
ports and answers filed in response to
general or special orders must be made
under oath, or otherwise, as NHTSA
may prescribe.

§510.8 Written requests for the pro-
duction of documents and things.

The NHTSA may, by the issuance of
a written request for the production of
documents and things, require any per-
son, sole proprietorship, partnership,
corporation, or other entity to produce
documents or things. A written request
for the production of documents and
things may be issued alone, or as a part
of a general or special order issued
under §510.7. Written requests for the
production of documents and things
are issued by the Chief Counsel. Any
written request for the production of
documents and things issued under this
section shall contain the information
specified in §510.3(b).

§510.9 Motions to modify,
quash process.

(a)(1) Any person, sole proprietorship,
partnership, corporation, or other enti-
ty served with a subpoena issued under
§510.4 may file with the Deputy Admin-
istrator a motion to modify, limit, or
quash that subpoena. If there is no
Deputy Administrator, or the Deputy
Administrator is not available, such
motions shall be filed with and decided
by the Associate Administrator for Ad-

limit, or
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ministration. A motion to modify,
limit, or quash must be filed not later
than 15 days after the service of the
process or five days before the return
date specified in the process, whichever
is earlier, except that, if the process is
served within five days of its return
date, such motion may be filed at any
time before the return date. Any mo-
tion must set forth the grounds and
theories of why and how the party be-
lieves the process should be modified,
limited, or quashed and must contain
all facts and arguments which support
those grounds and theories.

(2) The Deputy Administrator may,
upon receiving a motion filed pursuant
to paragraph (a)(1) of this section:

(i) Deny the motion;

(ii) Modify the return date of the sub-
poena;

(iii) Modify, limit or quash the sub-
poena;

(iv) Condition granting the motion
upon certain requirements; or

(v) Take any other action he or she
believes to be appropriate in the cir-
cumstances.

(3) The Office of the Deputy Adminis-
trator serves the decision on the mo-
tion on the moving party or the coun-
sel or representative of the moving
party. This service may be made by
personal service, by registered or cer-
tified mail, or by reading a copy of the
decision to the moving party or the
counsel or representative of the mov-
ing party.

(4) A denial of any motion properly
filed under this section shall be in writ-
ing, and shall contain a brief statement
of the facts involved and the conclu-
sions drawn from those facts by the
Deputy Administrator.

(b) The Deputy Administrator’s deci-
sion on the motion to modify, limit, or
quash, filed under paragraph (a) of this
section is not subject to reconsider-
ation by NHTSA.

§510.10 Supplementation of responses
to process.

(a) A person, sole proprietorship,
partnership, corporation, or other enti-
ty which has provided NHTSA with in-
formation under this part, which infor-
mation was complete and accurate at
the time the information was given to
NHTSA, is not required to supplement
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that information in the light of after
acquired information, except:

(1) The person or entity to whom the
process is addressed shall supplement
the response with respect to any ques-
tion directly addressed to the identity
and location of persons having knowl-
edge of information obtainable under
this part.

(2) The person or entity to whom the
process is addressed shall seasonably
amend a prior response if that person
or entity obtains information upon the
basis of which the person or entity
knows that the response was incorrect
when made or the person or entity
knows that the response, though cor-
rect when made, is no longer true and
the circumstances are such that a fail-
ure to amend the response is in sub-
stance a knowing concealment.

(b) The requirement to supplement
information set forth in paragraph (a)
of this section terminates when:

(1) The compulsory process stated
that it was issued in connection with a
contemplated rulemaking action, and a
final rule is issued on that subject or a
notice is issued announcing that the
rulemaking action has been suspended
or terminated.

(2) The compulsory process stated
that it was issued in connection with
an enforcement investigation, and the
investigation is closed.

(3) The compulsory process does not
state that it is issued in connection
with a specific rulemaking action or
enforcement investigation, and 18
months have passed since the date of
the original response.

(c) This section in no way limits
NHTSA’s authority to obtain supple-
mental information by specific de-
mands through the means specified in
§510.3.

§510.11 Fees.

Any person compelled to appear in
person in response to a subpoena issued
under this part at an information gath-
ering hearing or an administrative dep-
osition is paid the same attendance and
mileage fees as are paid witnesses in
the courts of the United States, in ac-
cordance with title 28, U.S.C., section
1821.
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§510.12 Remedies for failure to comply
with compulsory process.

Any failure to comply with compul-
sory process authorized by law and
issued under this part is a violation of
this part. In the event of such failure
to comply, NHTSA may take appro-
priate action pursuant to the authority
conferred by the National Traffic and
Motor Vehicle Safety Act or the Motor
Vehicle Information and Cost Savings
Act, as appropriate, including institu-
tion of judicial proceedings to enforce
the order and to collect civil penalties.

PART 511—ADJUDICATIVE
PROCEDURES

Subpart A—Scope of Rules; Nature of
Adjudicative Proceedings, Definitions
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Subpart A—Scope of Rules; Na-
ture of Adjudicative Pro-
ceedings, Definitions

§511.1 Scope of the rules.

This part establishes rules of practice
and procedure for adjudicative pro-
ceedings conducted pursuant to section
508(a)(2) of the Motor Vehicle Informa-
tion and Cost Savings Act (15 U.S.C.
Pub. L. 94-163, 89 Stat. 911, section
2008(a)(2)), which are required by stat-
ute to be determined on the record
after opportunity for a public hearing.

§511.2 Nature of adjudicative pro-
ceedings.

Adjudicative proceedings shall be
conducted in accordance with title 5,
U.S.C., sections 551 through 559 and
this part. It is the policy of the agency
that adjudicative proceedings shall be
conducted expeditiously and with due
regard to the rights and interests of all
persons affected, and to the public in-
terest. Therefore, the presiding officer
and all parties shall make every effort
at each stage of a proceeding to avoid
unnecessary delay.

§511.3 Definitions.

(a) As used in this part:

(1) The term application means an ex
parte request by a party for an order
that may be granted or denied without
opportunity for response by any other
party.

(2) The term NHTSA means the Na-
tional Highway Traffic Safety Admin-
istration.

(3) The term Administrator means the
Administrator of the National Highway
Traffic Safety Administration.

(4) The term Complaint Counsel means
prosecuting counsel for the NHTSA.

(5) The term motion means a request
by a party for a ruling or order that
may be granted or denied only after op-
portunity for response by each affected
party.

(6) The term party means the NHTSA,
and any person named as a respondent
in a proceeding governed by this part.

(7) The term person means any indi-
vidual, partnership, corporation, asso-
ciation, public or private organization,
or Federal, State or municipal govern-
mental entity.
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(8) The term petition means a written
request, made by a person or a party
and addressed to the Presiding Officer
or the Administrator, that the ad-
dressee take some action.

(9) The term Presiding Officer means
the person who conducts an adjudica-
tive hearing under this part, who shall
be an administrative law judge quali-
fied under title 5, U.S.C., section 3105
and assigned by the Chief Administra-
tive Law Judge, Office of Hearings,
United States Department of Transpor-
tation.

(10) The term Respondent means any
person against whom a complaint has
been issued.

(11) The term Office of Hearings
means the Officer of Hearings, Depart-
ment of Transportation.

(12) The term staff means the staff of
the National Highway Traffic Safety
Administration.

(13) The term Chief Administrative
Law Judge means the Chief Administra-
tive Law Judge of the Office of Hear-
ings, Department of Transportation.

(14) The term Docket Section means
the Docket Section, Office of the Sec-
retary of Transportation.

[45 FR 81578, Dec. 11, 1980, as amended at 53
FR 15782, May 3, 1988]

Subpart B—Pleadings; Form;
Execution; Service of Documents

§511.11 Commencement of

ceedings.

(a) Notice of institution of an enforce-
ment proceeding. An adjudicative pro-
ceeding under this part is commenced
by the issuance of a complaint by the
NHTSA.

(b) Form and content of complaint. The
complaint shall be signed by the Com-
plaint Counsel and shall contain the
following:

(1) Recital of the legal authority for
instituting the proceeding, with spe-
cific designation of the statutory pro-
visions involved in each allegation.

(2) Identification of each respondent.

(3) A clear and concise statement of
the charges, sufficient to inform each
respondent with reasonable definite-
ness of the factual basis of the allega-
tions of violation. A list and summary
of documentary evidence supporting
the charges shall be attached.

pro-
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(4) A statement of the civil penalty
which the Complaint Counsel believes
is in the public interest, or which is re-
quired by law. In the case of civil pen-
alties assessed for violations of section
507(3) of the Motor Vehicle Information
and Cost Savings Act (15 U.S.C. 2007(3)),
the amount of such penalty shall be
calculated from the time of the alleged
violation. In the case of civil penalties
assessed for violations of section 507 (1)
or (2) of that Act, any monetary credits
available to offset those civil penalties
shall be specified.

(5) The right of the respondent to a
hearing on the alleged violations.

(c) Notice to the public. Once a com-
plaint is issued, notice of it shall be
immediately submitted to the FEDERAL
REGISTER for publication. The notice in
the FEDERAL REGISTER shall briefly de-
scribe the nature of the proceeding and
state that petitions to participate in
the proceeding must be filed no later
than the first prehearing conference.

§511.12 Answer.

(a) Time for filing. A respondent shall
have twenty (20) days after service of a
complaint within which to file an an-
swer.

(b) Content of answer. An answer shall
conform to the following:

(1) Request for hearing. Respondent
shall state whether it requests a full,
adjudicatory hearing or whether it de-
sires to proceed on the basis of written
submissions. If a hearing is requested,
respondent shall specify those issues on
which a hearing is desired.

(2) Contested allegations. An answer in
which the allegations of a complaint
are contested shall contain:

(i) Specific admission or denial of
each allegation in the complaint. If the
respondent is without knowledge or in-
formation sufficient to form a belief as
to the truth of an allegation, respond-
ent shall so state. Such a statement
shall have the effect of a denial. Deni-
als shall fairly meet the substance of
the allegations denied. Allegations not
thus answered shall be deemed to have
been admitted.

(ii) A concise statement of the fac-
tual and/or legal defenses to each alle-
gation of the complaint.

(38) Admitted allegations. If the re-
spondent admits or fails to deny any
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factual allegation, he or she shall be
deemed to have waived a hearing as to
such allegation.

(c) Default. Failure of the respondent
to file an answer within the time pro-
vided (or within an extended time, if
provided), shall be deemed to con-
stitute a waiver of the right to appear
and contest the allegations set forth in
the complaint and to authorize the
Presiding Officer to make such findings
of fact as are reasonable under the cir-
cumstances.

§511.13 Amendments and

mental pleadings.

Whenever determination of a con-
troversy on the merits will be facili-
tated thereby, the Presiding Officer
upon motion, may allow appropriate
amendments and supplemental plead-
ings which do not unduly broaden the
issues in the proceeding or cause undue
delay.

supple-

§511.14 Form and filing of documents.

(a) Filing. Except as otherwise pro-
vided, all documents submitted to the
Administrator or a Presiding Officer
shall be filed with the Docket Section,
Office of the Secretary, Department of
Transportation, Room 4107, 400 Seventh
Street, SW., Washington, DC 20590.
Documents may be filed in person or by
mail and shall be deemed filed on the
day of filing or mailing.

(b) Caption. Every document shall
contain a caption setting forth the
name of the action in connection with
which it is filed, the docket number,
and the title of the document.

(c) Copies. An original and nine (9)
copies of all documents shall be filed.
Documents may be reproduced by
printing or any other process, provided
that all copies filed are clear and leg-
ible.

(d) Signature. (1) The original of each
document filed shall be signed by a rep-
resentative of record for the party; or
in the case of parties not represented,
by the party; or by a partner, officer,
or regular employee of any corpora-
tion, partnership, or association, who
files an appearance on behalf of the
party.

(2) The act of signing a document
constitutes a representation by the
signer that the signer has read it; that
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to the best of the signer’s knowledge,
information and belief, the statements
made in it are true; and that it is not
filed for purposes of delay.

[45 FR 81578, Dec. 11, 1980, as amended at 53
FR 15782, May 3, 1988]

§511.15 Time.

(a) Computation. In computing any
period of time prescribed or allowed by
the rules in this part, the day of the
act, event, or default from which the
designated period of time begins to run
shall not be included. The last day of
the period so computed shall be in-
cluded, unless it is a Saturday, a Sun-
day, or a legal holiday, in which event
the period runs until the end of the
next day which is not a Saturday, a
Sunday, or a legal holiday. When the
period of time prescribed or allowed is
less than 7 days, intermediate Satur-
days, Sundays, and legal holidays shall
be excluded in the computation. As
used in this part, ‘‘legal holiday’’ in-
cludes New Year’s Day, Washington’s
Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Vet-
eran’s Day, Thanksgiving Day, Christ-
mas Day, and any other day appointed
as a holiday by the President or the
Congress of the United States.

(b) Additional time after service by mail.
Whenever a party is required or per-
mitted to do an act within a prescribed
period after service of a document and
the document is served by mail, three
(3) days shall be added to the pre-
scribed period.

(c) Extensions. For good cause shown,
the Presiding Officer may extend any
time limit prescribed or allowed under
this part or by order of the Adminis-
trator or the Presiding Officer, except
those governing the filing of interlocu-
tory appeals and appeals from Initial
Decisions and those expressly requiring
the Administrator’s action. Except as
otherwise provided by law, the Admin-
istrator, for good cause shown, may ex-
tend any time limit prescribed under
this part, or by order of the Adminis-
trator or the Presiding Officer. A party
or participant may petition the Pre-
siding Officer or the Administrator, as
appropriate, for an extension under
this paragraph. Such a petition shall be
filed prior to the occurrence of the
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time limit which is the subject of the
petition.

§511.16 Service.

(a) Mandatory service. Every docu-
ment filed with the Office of Hearings
shall be served upon all parties and
participants to a proceeding, i.e., Com-
plaint Counsel, respondent(s), and par-
ticipants, and upon the Presiding Offi-
cer.

(b) Service of complaint, ruling, order,
decision, or subpoena. Service of a com-
plaint, ruling, order, decision, or sub-
poena may be effected as follows:

(1) By registered or certified mail. A
copy of the document shall be ad-
dressed to the person, partnership, cor-
poration or unincorporated association
to be served at his or its residence or
principal office or place of business;
registered or certified; and mailed; or

(2) By delivery to an individual. A copy
of the document may be delivered to
the person to be served; or to a member
of the partnership to be served; or to
the president, secretary, or other exec-
utive officer, or a director of the cor-
poration or unincorporated association
to be served; or to an agent authorized
by appointment or by law to receive
service; or

(3) By delivery to an address. A copy of
the document may be left at the prin-
cipal office or place of business of the
person, partnership, corporation, unin-
corporated association, or authorized
agent with an officer, a managing or
general agent; or it may be left with a
person of suitable age and discretion
residing therein, at the residence of the
person or of a member of the partner-
ship or of an executive officer, director,
or agent of the corporation or unincor-
porated association to be served.

(c) Service of documents with prescribed
response periods. When service of a doc-
ument starts the running of a pre-
scribed period of time for the submis-
sion of a responsive document or the
occurrence of an event, the document
shall be served as provided in para-
graph (b) of this section.

(d) Service of other documents. All doc-
uments other than those specified in
paragraph (c) of this section may be
served as provided in paragraph (b) of
this section, or by ordinary first-class
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mail, properly addressed, postage pre-
paid.

(e) Service on a representative. When a
party has appeared by an attorney or
other representative, service upon that
attorney or other representative shall
constitute service on the party.

(f) Certificate of service. The original
of every document filed with the agen-
cy and required to be served upon all
parties to a proceeding shall be accom-
panied by a certificate of service signed
by the party making service, stating
that such service has been made upon
each party to the proceeding. Certifi-
cates of service may be in substantially
the following form:

I hereby certify that I have this day served
the foregoing document upon all parties of
record in this proceeding by mailing, postage
prepaid (or by delivering in person) a copy to
each such party.

Dated at
of

this day

, 19

(Signature)
For

(g) Date of service. The date of service
of a document shall be the date on
which the document is deposited in the
United States mail or is delivered in
person.

[45 FR 81578, Dec. 11, 1980, as amended at 53
FR 15783, May 3, 1988]

§511.17

Participant Status. Any person inter-
ested in a proceeding commenced pur-
suant to §511.11 who desires to partici-
pate in the proceeding, shall file with
the Docket Section a notice of inten-
tion to participate in the proceeding
and shall serve a copy of such notice on
each party to the proceeding. A notice
of intention to participate shall be
filed not later than the commencement
of the hearing. Untimely filings will
not be accepted absent a determination
by the Presiding Officer that the per-
son making the request has made a
substantial showing of good cause for
failure to file on time. Any person who
files a notice to participate in the pro-
ceeding as a nonparty shall be known
as a ‘“‘participant’ and shall have the
rights specified in §511.41(d).

[563 FR 15783, May 3, 1988]

Public participation.
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§511.18 Joinder of proceedings.

Two or more matters which have
been scheduled for adjudicative pro-
ceedings, and which involve one or
more common questions of law or fact,
may be consolidated for the purpose of
hearing, appeal or the Administrator’s
review. A motion for consolidation for
the purpose of hearing may be filed
with the Presiding Officer by any party
to such proceedings not later than thir-
ty (30) days prior to the hearing. A mo-
tion for consolidation for the purpose
of appeal may be filed by any party to
such proceedings within 10 days after
issuance of the Initial Decision. A mo-
tion to consolidate shall be served upon
all parties to all proceedings whose
joinder is contemplated. The pro-
ceedings may be consolidated where to
do so would tend to avoid unnecessary
costs or delay. Such consolidation may
also be ordered upon the initiative of
the Presiding Officer or the Adminis-
trator, as appropriate. The Presiding
Officer may order separate hearings on
any issue where to do so would pro-
mote economy or convenience or would
avoid prejudice to a party.

Subpart C—Prehearing Proce-
dures; Motions; Interlocutory
Appeadls; Summary Judgment;
Settlement

§511.21 Prehearing conferences.

(a) When held. (1) A prehearing con-
ference shall be held in person or by
conference telephone call, except in un-
usual circumstances, approximately
fifty (50) days after publication in the
FEDERAL REGISTER of the complaint,
upon ten (10) days notice to all parties
and participants, to consider any or all
the following:

(i) Motions for consolidation of pro-
ceedings;

(ii) Identification, simplification and
clarification of the issues;

(iii) Necessity or desirability of
amending the pleadings;

(iv) Stipulations and admissions of
fact and of the content and authen-
ticity of documents;

(v) Oppositions to notices of oral ex-
amination;

(vi) Motions for protective orders to
limit or modify discovery;

37

§511.23

(vii) Issuance of subpoenas to compel
the appearance of witnesses and the
production of documents;

(viii) Limitation of the number of
witnesses, particularly the avoidance
of duplicate expert witnesses;

(ix) Matters of which official notice
will be taken and matters which may
be resolved by reliance upon findings of
other Federal agencies; and

(x) Other matters which may expe-
dite the conduct of the hearing.

§511.22 Prehearing briefs.

Not later ten (10) days prior to the
hearing, the parties shall, except when
ordered otherwise by the Presiding Of-
ficer in unusual circumstances, simul-
taneously serve and file prehearing
briefs, which shall set forth (a) a state-
ment of the facts expected to be
proved, and of the anticipated order of
proof; (b) a statement of the issues and
the legal argument in support of the
party’s contentions with respect to
each issue; and (c) a table of authori-
ties with a designation by asterisk of
the principal authorities relied upon.

§511.23 Motions.

(a) Presentations and dispositions. Dur-
ing the time a proceeding is before a
Presiding Officer, all motions, whether
oral or written, except those filed
under §511.42(e), shall be addressed to
the Presiding Officer, who shall rule
upon them promptly after affording an
opportunity for response.

(b) Written motions. All written mo-
tions shall state the particular order,
ruling, or action desired and the
grounds therefor. If a motion is sup-
ported by memoranda, affidavits or
other documents, they shall be served
and filed with the motion. All motions
shall contain a proposed order setting
forth the relief sought. All written mo-
tions shall be filed with the Executive
Secretary and served on all parties,
and all motions addressed to the Ad-
ministrator shall be in writing.

(c) Responses. Within ten (10) days
after service of any written motion or
petition or within such longer or short-
er time as may be designated by these
Rules or by the Presiding Officer or the
Administrator, the opposing party or
parties shall file a written response to
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such motion. Where a motion would af-
fect only a single party, or an identifi-
able group of parties, the Presiding Of-
ficer or Administrator may limit the
response to the motion to the affected
party or parties. Failure to respond to
a written motion may, in the discre-
tion of the Presiding Officer be deemed
as consent to the granting of the relief
sought in the motion. The moving
party shall have no right to reply, ex-
cept as permitted by the Presiding Of-
ficer or the Administrator.

(d) Rulings on motions for dismissal.
When a motion to dismiss a complaint
or motion for other relief is granted
with the result that the proceeding be-
fore the Presiding Officer is termi-
nated, the Presiding Officer shall issue
an Initial Decision and Order thereon
in accordance with the provisions of
§511.51. If such a motion is granted as
to all issues alleged in the complaint in
regard to some, but not all, of the re-
spondents, or is granted as to any part
of the allegations in regard to any or
all of the respondents, the Presiding
Officer shall enter an order on the
record and consider the remaining
issues in the Initial Decision. The Pre-
siding Officer may elect to defer ruling
on a motion to dismiss until the close
of the case.

§511.24 Interlocutory appeals.

(a) General. Rulings of the Presiding
Officer may not be appealed to the Ad-
ministrator prior to the Initial Deci-
sion, except as provided herein.

(b) Exceptions—(1) Interlocutory ap-
peals to Administrator. The Adminis-
trator may, in his or her discretion, en-
tertain interlocutory appeals where a
ruling of the Presiding Officer:

(i) Requires the production or disclo-
sure of records claimed to be confiden-
tial;

(ii) Requires the testimony of a su-
pervisory official of the agency other
than one especially cognizant of the
facts of the matter in adjudication;

(iii) Excludes an attorney from par-
ticipation in a proceeding pursuant to
§511.42(b).

(2) Procedures for interlocutory appeals.
Within ten (10) days of issuance of a
ruling, any party may petition the Ad-
ministrator to entertain an interlocu-
tory appeal on a ruling in the cat-
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egories enumerated above. The petition
shall not exceed fifteen (15) pages. Any
other party may file a response to the
petition within ten (10) days of its serv-
ice. The response shall not exceed fif-
teen (15) pages. The Administrator
shall thereupon act upon the petition,
or the Administrator shall request
such further briefing or oral presen-
tation as he may deem necessary.

(38) Interlocutory appeals from all other
rulings—(i) Grounds. Interlocutory ap-
peals from all other rulings by the Pre-
siding Officer may proceed only upon
motion to the Presiding Officer and a
determination by the Presiding Officer
in writing, with justification in sup-
port thereof, that the ruling involves a
controlling question of law or policy as
to which there is substantial ground
for differences of opinion and that an
immediate appeal from the ruling may
materially advance the ultimate termi-
nation of the litigation, or that subse-
quent review will be an inadequate
remedy.

(ii) Form. If the Presiding Officer de-
termines, in accordance with para-
graph (b)(3)(i) of this section that an
interlocutory appeal may proceed, a
petition for interlocutory appeal may
be filed with and acted upon by the Ad-
ministrator in accordance with para-
graph (b)(2) of this section.

(c) Proceedings not stayed. A petition
for interlocutory appeal under this
part shall not stay the proceedings be-
fore the Presiding Officer unless the
Presiding Officer shall so order, except
that a ruling of the Presiding Officer
requiring the production of records
claimed to be confidential shall be
automatically stayed for a period of
(10) days following the issuance of such
ruling to allow an affected party the
opportunity to file a petition for an in-
terlocutory appeal pursuant to
§511.24(b)(2). The filing of such a peti-
tion shall automatically extend the
stay of such a ruling pending the Ad-
ministrator’s action on such petition.

§511.25 Summary decision and order.

(a) Motion. Any party may move,
with a supporting memorandum, for a
Summary Decision and Order in its
favor upon all or any of the issues in
controversy. Complaint Counsel may
so move at any time after thirty (30)
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days following issuance of a complaint,
and any other party may so move at
any time after issuance of a complaint.
Any such motion by any party shall be
filed at least twenty (20) days before
the date fixed for the adjudicatory
hearing.

(b) Response to motion. Any other
party may, within ten (10) days after
service of the motion, file a response
thereto with a supporting memo-
randum.

(¢) Grounds. A Summary Decision and
Order shall be granted if the pleadings
and any testimony upon oral examina-
tion, answers to interrogatories, ad-
missions, and/or affidavits show that
there is no genuine issue as to any ma-
terial fact and that the moving party is
entitled to a Summary Decision and
Order as a matter of law.

(d) Legal effect. A Summary Decision
and Order upon all the issues being ad-
judicated shall constitute the Initial
Decision of the Presiding Officer, and
may be appealed to the Administrator
in accordance with §511.53. A Summary
Decision, interlocutory in character,
may be rendered on fewer than all
issues and may not be appealed prior to
issuance of the Initial Decision, except
in accordance with §511.24.

(e) Case not fully adjudicated on mo-
tion. A Summary Decision and Order
that does not dispose of the whole case
shall include a statement of those ma-
terial facts as to which there is no sub-
stantial controversy, and of those ma-
terial facts that are actually and in
good faith controverted. The Summary
Order shall direct such further pro-
ceedings as are just.

§511.26

(a) Applicability. This section applies
only to cases of alleged violations of
section 507(3) of the Motor Vehicle In-
formation and Cost Savings Act, Pub.
L. 94-163, 89 Stat. 911 (15 U.S.C. section
2007(3)). Settlement in other cases may
be made only in accordance with sub-
part G of this part.

(b) Availability. Any party shall have
the opportunity to submit an offer of
settlement to the Presiding Officer.

(c) Form. Offers of settlement shall be
in the form of a consent agreement and
order, shall be signed by the party sub-
mitting the offer or his representative,

Settlement.
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and may be signed by any other party.
Each offer of settlement shall be ac-
companied by a motion to transmit to
the Administrator the proposed agree-
ment and order, outlining the sub-
stantive provisions of the agreement,
and the reasons why it should be ac-
cepted.

(d) Contents. The proposed consent
agreement and order which constitute
the offer of settlement shall contain
the following:

(1) An admission of all jurisdictional
facts;

(2) An express waiver of further pro-
cedural steps, and of all rights to seek
judicial review or otherwise to contest
the validity of the order;

(3) A description of the alleged non-
compliance, or violation;

(4) Provisions to the effect that the
allegations of the complaint are re-
solved by the proposed consent agree-
ment and order;

(5) A listing of the acts or practices
from which the respondent shall re-
frain;

(6) A detailed statement of the cor-
rective action(s) which the respondent
shall excute and the civil penalty, if
any, that respondent shall pay.

(e) Transmittal. The Presiding Officer
shall transmit to the Administrator for
decision all offers of settlement and ac-
companying memoranda that meet the
requirements enumerated in paragraph
(d) of this section. The Presiding Offi-
cer may, but need not, recommend ac-
ceptance or rejection of such offers.
Any party or participant may object to
a proposed consent agreement by filing
a motion and supporting memorandum
with the Administrator.

(f) Stay of proceedings. When an offer
of settlement has been agreed to by the
parties and has been transmitted to the
Administrator, the proceedings shall be
stayed until the Administrator has
ruled on the offer. When an offer of set-
tlement has been made and trans-
mitted to the Administrator but has
not been agreed to by all parties, the
proceedings shall not be stayed pending
the Administrator’s decision on the
offer.

(g) Administrator’s ruling. The Admin-
istrator will rule upon all transmitted
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offers of settlement. If the Adminis-
trator accepts the offer, the Adminis-
trator shall issue an appropriate order.
The order shall become effective upon
issuance. In determining whether to
accept an offer of settlement, the Ad-
ministrator will consider the gravity of
the alleged violation, and any good
faith efforts by the respondent to com-
ply with applicable requirements.

(h) Rejection. If the Administrator re-
jects an offer of settlement, the Admin-
istrator shall give written notice of
that decision and the reasons therefor
to the parties and the Presiding Offi-
cer. Promptly thereafter, the Presiding
Officer shall issue an order notifying
the parties of the resumption of the
proceedings, including any modifica-
tions to the schedule resulting from
the stay of the proceedings.

(i) Effect of rejected offer. Rejected of-
fers of settlement shall not be admis-
sible in evidence over the objection of
any signatory, nor shall the fact of the
proposal of the offer be admissible in
evidence.

[45 FR 81578, Dec. 11, 1980, as amended at 53
FR 15783, May 3, 1988]

Subpart D—Discovery;
Compulsory Process

§511.31 General provisions governing
discovery.

(a) Applicability. The discovery rules
established in this subpart are applica-
ble to the discovery of information
among the parties to a proceeding. Par-
ties seeking information from persons
not parties may do so by subpoena in
accordance with §511.38.

(b) Discovery methods. Parties may ob-
tain discovery by one or more of the
following methods: (1) Written inter-
rogatories; (2) requests for production
of documents or things; (3) requests for
admissions; or (4) testimony upon oral
examination. Unless the Presiding Offi-
cer otherwise orders under paragraph
(d) of this section, the frequency of use
of these methods is not limited.

(c) Scope of discovery. The scope of
discovery is as follows:

(1) In general. Parties may obtain dis-
covery regarding any matter not privi-
leged, which is relevant to the subject
matter involved in the proceedings,
whether it relates to the claim or de-
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fense of the party seeking discovery or
to the claim or defense of any other
party. It is not ground for objection
that the information sought will be in-
admissible at the hearing if the infor-
mation sought appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence.

(2) Exception. Parties may not obtain
discovery of documents which accom-
panied the staff’s recommendation as
to whether a complaint should issue or
of documents or portions thereof which
would be exempt from discovery under
Rule 26(b)(3) of the Federal Rules of
Civil Procedure.

(3) Hearing preparation: Ezxperts. A
party may obtain discovery of facts
known and opinions held by experts,
regardless of whether they are acquired
or developed in anticipation of or for
litigation. Such discovery may be had
by any of the methods provided in
paragraph (b) of this section.

(d) Protective orders. Upon motion by

a party or person and for good cause
shown, the Presiding Officer may make
any order which justice requires to pro-
tect such party or person from annoy-
ance, embarrassment, competitive dis-
advantage, oppression or undue burden
or expense, including one or more of
the following: (1) That the discovery
shall not be had; (2) that the discovery
may be had only on specified terms and
conditions, including a designation of
the time and/or place; (3) that the dis-
covery shall be had only by a method
of discovery other than that selected
by the party seeking discovery; (4) that
certain matters shall not be inquired
into, or that the scope of discovery
shall be limited to certain matters; (5)
that discovery shall be conducted with
no one present except persons des-
ignated by the Presiding Officer; (6)
that a trade secret or other confiden-
tial research, development, or commer-
cial information shall not be disclosed
or shall be disclosed only in a des-
ignated way or only to designated par-
ties; and (7) that responses to discovery
shall be placed in camera in accordance
with §511.45.
If a motion for a protective order is de-
nied in whole or in part, the Presiding
Officer may, on such terms or condi-
tions as are just, order that any party
provide or permit discovery.
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(e) Sequence and timing of discovery.
Discovery may commence at any time
after filing of the answer. Unless other-
wise provided in these Rules or by
order of the Presiding Officer, methods
of discovery may be used in any se-
quence and the fact that a party is con-
ducting discovery shall not operate to
delay any other party’s discovery.

(f) Supplementation of responses. A
party who has responded to a request
for discovery shall supplement the re-
sponse with information thereafter ac-
quired.

(g) Completion of discovery. All dis-
covery shall be completed as soon as
practical but in no case longer than
one hundred fifty (150) days after
issuance of a complaint unless other-
wise ordered by the Presiding Officer in
exceptional circumstances and for good
cause shown. All discovery shall be
served by a date which affords the
party from whom discovery is sought
the full response period provided by
these Rules.

(h) Service and filing of discovery. All
discovery requests and written re-
sponses, and all notices of the taking of
testimony, shall be filed with the
Docket Section and served on all par-
ties and the Presiding Officer.

(i) Control of discovery. The use of
these discovery procedures is subject to
the control of the Presiding Officer,
who may issue any just and appro-
priate order for the purpose of ensuring
their timely completion.

[45 FR 81578, Dec. 11, 1980, as amended at 53
FR 15783, May 3, 1988]

§511.32 Written interrogatories to par-
ties.

(a) Availability; procedures for use.
Any party may serve upon any other
party written interrogatories to be an-
swered by the party served or, if the
party served is a public or private cor-
poration or a partnership or associa-
tion or governmental agency, by any
officer or agent, who shall furnish such
information as is available to the
party. Interrogatories may, without
leave of the Presiding Officer, be served
upon any party after filing of the an-
swer.

(b) Procedures for response. Hach in-
terrogatory shall be answered sepa-
rately and fully in writing under oath,
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unless it is objected to, in which event
the reasons for objection shall be stat-
ed in lieu of an answer. The answers
are to be signed by a responsible rep-
resentative of the respondent and the
objections signed by the representative
making them. The party upon whom
the interrogatories have been served
shall serve a copy of the answers, and
objections if any, within 30 days after
service of the interrogatories. The Pre-
siding Officer may allow a shorter or
longer time for response. The party
submitting the interrogatories may
move for an order under §511.36 with
respect to any objection to or other
failure to answer an interrogatory.

(c) Scope of interrogatories. Interrog-
atories may relate to any matters
which can be inquired into under
§511.31(c)(1), and the answers may be
used to the extent permitted under this
part. An interrogatory otherwise prop-
er is not objectionable merely because
an answer to the interrogatory would
involve an opinion or contention that
relates to fact or to the application of
law to fact, but the Presiding Officer
may order that such an interrogatory
need not be answered until a later
time.

(d) Option to produce business records.
Where the answer to an interrogatory
may be derived or ascertained from the
business records of the party upon
whom the interrogatory has been
served, or from an examination, audit
or inspection of such business records,
or from a compilation, abstract or
summary based thereon, and the bur-
den of deriving the answer is substan-
tially the same for the party serving
the interrogatory as for the party
served, it is a sufficient answer to the
interrogatory to specify the records
from which the answer may be derived
or ascertained and to afford to the
party serving the interrogatory reason-
able opportunity to examine, audit or
inspect such records and to make cop-
ies, complications, abstracts, or sum-
maries.

§511.33 Production of documents and
things.

(a) Scope. Any party may serve upon

any other party a request (1) to

produce and permit the party making
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the request, or someone acting on be-
half of that party, to inspect and copy
any designated documents (including
writings, drawings, graphs, charts, pho-
tographs, phono-records, and any other
data-compilation from which informa-
tion can be obtained, translated, if nec-
essary, by the party in possession into
reasonably usable form), or (2) to in-
spect and copy, test or sample tangible
things which constitute or contain
matters within the scope of §511.31(¢c)(1)
and which are in the possession, cus-
tody or control of the party upon whom
the request is served.

(b) Procedure for request. The request
may be served at any time after the fil-
ing of the answer without leave of the
Presiding Officer. The request shall set
forth the items to be inspected either
by individual item or by category, and
shall describe each item or category
with reasonable particularity. The re-
quest shall specify a reasonable time,
place and manner for making the in-
spection and performing the related
acts.

(c) Procedure for response. The party
upon whom the request is served shall
serve a written response within twenty
(20) days after service of the request.
The Presiding Officer may allow a
shorter or longer time for response.
The response shall state, with respect
to each item or category requested,
that inspection and related activities
will be permitted as requested, unless
the request is objected to, in which
event the reasons for objection shall be
stated. If objection is made to only
part of an item or category, that part
shall be so specified. The party submit-
ting the request may move for an order
under §511.36 with respect to any objec-
tion to or other failure to respond to
the request or any part thereof, or to
any failure to permit inspection as re-
quested.

§511.34 Requests for admission.

(a) Procedure for request. A party may
serve upon any other party a written
request for the admission, for the pur-
poses of the pending proceeding only,
of the truth of any matters within the
scope of §511.31(¢c)(1) set forth in the re-
quest that relate to statements or
opinions of fact or of the application of
law to fact, including the genuineness
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of documents described in the request.
Copies of documents shall be served
with the request unless they have been,
or are otherwise furnished or made
available for inspection and copying.
The request may, without leave of the
Presiding Officer, be served upon any
party after filing of the answer. Each
matter as to which an admission is re-
quested shall be separately set forth.

(b) Procedure for response. The matter
as to which an admission is requested
is deemed admitted unless within thir-
ty (30) days after service of the request,
or within such shorter or longer time
as the Presiding Officer may allow, the
party to whom the request is directed
serves upon the party requesting the
admission a written answer or objec-
tion addressed to the matter, signed by
the party or the party’s representa-
tives. If objection is made, the reasons
therefore shall be stated.

The answer shall specifically admit or
deny the matter or set forth in detail
the reasons why the answering party
cannot truthfully admit or deny the
matter. A denial shall fairly meet the
substance of the requested admission.
When good faith requires that a party
qualify an answer or deny only a part
of the matter as to which an admission
is requested, the party shall specify the
portion that is true and qualify or deny
the remainder. An answering party
may not give lack of information or
knowledge as a reason for failure to
admit or deny, unless the party states
that he or she has made reasonable in-
quiry and that the information known
or readily available to him or her is in-
sufficient to enable him or her to
admit or deny. A party who considers
that a matter as to which an admission
has been requested presents a genuine
issue for hearing may not, on that
ground alone, object to the request but
may deny the matter or set forth rea-
sons why the party cannot admit or
deny it. The party who has requested
an admission may move to determine
the sufficiency of the answer or objec-
tion thereto in accordance with §511.36.
If the Presiding Officer determines
that an answer does not comply with
the requirements of this section, he or
she may order that the matter be
deemed admitted or that an amended
answer be served.
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(c) Effect of admission. Any matter ad-
mitted under this section is conclu-
sively established unless the Presiding
Officer on motion permits withdrawal
or amendment of such admission. The
Presiding Officer may permit with-
drawal or amendment when the presen-
tation of the merits of the action will
be served thereby and the party that
obtained the admission fails to satisfy
the Presiding Officer that withdrawal
or amendment will prejudice that
party in maintaining an action or de-
fense on the merits.

§511.35 Testimony upon oral examina-
tion.

(a) When testimony may be taken. At
any time after the answer is filed under
§511.12, upon leave of the Presiding Of-
ficer and under such terms and condi-
tions as the Presiding Officer may pre-
scribe, any party may take the testi-
mony of any other party, including the
agents, employees, consultants or pro-
spective witnesses of that party at a
place convenient to the witness. The
attendance of witnesses and the pro-
duction of documents and things at the
examination may be compelled by sub-
poena as provided in §511.38.

(b) Notice of oral examination—(1) Ex-
amination of a party. A party desiring
to examine another party to the pro-
ceeding shall, after obtaining leave
from the Presiding Officer, serve writ-
ten notice of the examination on all
other parties and the Presiding Officer
at least ten (10) days before the date of
the examination. The notice shall state
(i) the time and place for making the
examination; (ii) the name and address
of each person to be examined, if
known, or if the name is not known, a
general description sufficient to iden-
tify him; and (iii) the subject matter of
the expected testimony. If a subpoena
duces tecum is to be served on the per-
son to be examined, the designation of
the materials to be produced, as set
forth in the subpoena, shall be at-
tached to or included in the notice of
examination.

(2) Examination of a nonparty. A party
desiring to examine a person who is not
a party to the proceeding shall make
application for a subpoena, in accord-
ance with §511.38, to compel the at-
tendance, testimony and/or production
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of documents by such person who is not
a party. The party desiring such exam-
ination shall serve written notice of
the examination on all other parties to
the proceeding, after issuance of the
subpoena by the Presiding Officer or a
designated alternate.

(3) Opposition to mnotice. A person
served with a notice of examination
may, within 3 days of the date of serv-
ice, oppose, in writing, the examina-
tion. The Presiding Officer shall rule
on the notice and any opposition and
may order the taking of all noticed ex-
aminations, upon a showing of good
cause therefor. The Presiding Officer
may, for good cause shown, enlarge or
shorten the time for the taking of an
examination.

(c) Persons before whom examinations
may be taken. Examinations may be
taken before any person authorized to
administer oaths by the laws of the
United States or of the place where the
examination is held. No examination
shall be taken before a person who is a
relative or employee or attorney or
representative of any party, or who is a
relative or employee of such attorney
or representative, or who is financially
interested in the action.

(d) Procedure—(1) Examination. Each
witness shall be duly sworn, and all
testimony shall be duly recorded. All
parties or their representatives may be
present and participate in the examina-
tion. Examination and cross-examina-
tion of witnesses may proceed as per-
mitted at the hearing. Questions ob-
jected to shall be answered subject to
the objections. Objections shall be in
short form, and shall state the grounds
relied upon. The questions propounded
and the answers thereto, together with
all objections made, shall be recorded
by the official reporter before whom
the examination is made. The original
or a verified copy of all documents and
things produced for inspection during
the examination of the witness shall,
upon a request of any party present, be
marked for identification and annexed
to the record of the examination.

(2) Motion to terminate or limit exam-
ination. At any time during the exam-
ination, upon motion of any party or of
the witness, and upon showing that the
examination is being conducted in bad
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faith or in such manner as unreason-
ably to annoy, embarrass or oppress
the witness or party, the Presiding Of-
ficer may, upon motion, order the
party conducting the examination to
terminate the examination, or may
limit the scope and manner of the ex-
amination as provided in §511.31(d).

(3) Participation by parties not present.
In lieu of attending an examination,
any party may serve written questions
in a sealed envelope on the party con-
ducting the examination. That party
shall transmit the envelope to the offi-
cial reporter, who shall unseal it and
propound the questions contained
therein to the witness.

(e) Transcription and filing of testi-
mony—(1) Transcription. Upon request
by any party, the testimony recorded
at an examination shall be transcribed.
When the testimony is fully tran-
scribed, the transcript shall be sub-
mitted to the witness for examination
and signing, and shall be read to or by
the witness, unless such examination
and signature are waived by the wit-
ness. Any change in form or substance
which the witness desires to make
shall be entered upon the transcript of
the official reporter with a statement
of the reasons given by the witness for
making them. The transcript shall
then be signed by the witness, unless
the parties by stipulation waive the
signing, or the witness is ill or cannot
be found or refuses to sign. If the tran-
script is not signed by the witness
within thirty (30) days of its submis-
sion to him, the official reporter shall
sign it and state on the record the fact
of the waiver of signature or of the ill-
ness or absence of the witness or the
fact of the refusal to sign, together
with a statement of the reasons there-
for. The testimony may then be used as
fully as though signed, in accordance
with paragraph (i) of this section.

(2) Certification and filing. The official
reporter shall certify on the transcript
that the witness was duly sworn and
that the transcript is a true record of
the testimony given and corrections
made by the witness. The official re-
porter shall then seal the transcript in
an envelope endorsed with the title and
docket number of the action and
marked ‘‘Testimony of [name of wit-
ness]’”’ and shall promptly file the tran-
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script with the Docket Section. The
Presiding Officer shall notify all par-
ties of the filing of the transcript and
the Docket Section shall furnish a copy
of the transcript to any party or to the
witness upon payment of reasonable
charges therefor.

(f) Costs of examination. The party
who notices the examination shall pay
for the examination. The party who re-
quests transcription of the examina-
tion shall pay for the transcription.

(g) Failure to attend or to serve sub-
poena; expenses. If a party who notices
an examination fails to attend and pro-
ceed therewith and another party at-
tends in person or by a representative
pursuant to the notice, the Presiding
Officer may order the party who gave
the notice to pay the attending party
the reasonable expenses incurred. If a
party who notices an examination fails
to serve a subpoena upon the witness
and as a result the witness does not at-
tend, and if another party attends in
person or by a representative because
that party expects the examination to
be made, the Presiding Officer may
order the party who gave notice to pay
the attending party the reasonable ex-
penses incurred.

(h) Examination to preserve testimony—
(1) When available. By leave of the Pre-
siding Officer, a party may examine a
witness for the purpose of perpetuating
the testimony of that witness. A party
who wishes to conduct such an exam-
ination shall obtain prior leave of the
Presiding Officer by filing a motion.
The motion shall include a showing of
substantial reason to believe that the
testimony could not be presented at
the hearing. If the Presiding Officer is
satisfied that the perpetuation of the
testimony may prevent a failure of jus-
tice or is otherwise reasonably nec-
essary, he or she shall order that the
deposition be taken.

(2) Procedure. Notice of an examina-
tion to preserve testimony shall be
served at least fifteen (15) days prior to
the examination. The examination
shall be taken in accordance with the
provisions of paragraph (d) of this sec-
tion. Any examination taken to pre-
serve testimony shall be fully tran-
scribed and filed in accordance with
paragraph (e) of this section.
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(i) Use of testimony obtained under this
section. At the hearing or upon a mo-
tion or an interlocutory proceeding,
any part or all of a deposition, so far as
admissible under the rules of evidence
applied as though the witness were
then present and testifying, may be
used against any party who was
present or represented at the taking of
the deposition or who had reasonable
notice thereof, in accordance with any
of the following provisions:

(1) Any deposition may be used by
any party for the purpose of contra-
dicting or impeaching the testimony of
the deponent as a witness.

(2) The deposition of a party or of a
person who at the time of the taking of
his testimony was an officer, director
or managing agent of a party may be
used against that party for any pur-
pose.

(3) The deposition of a witness,
whether or not a party, may be used by
any party for any purpose if the Pre-
siding Officer finds:

(i) That the witness is dead; or

(ii) That the witness is at a greater
distance than 100 miles from the place
of the hearing, or is out of the United
States, unless it appears that the ab-
sence of the witness was procured by
the party offering the deposition; or

(iii) That the witness is unable to at-
tend or testify because of age, illness,
infirmity, or imprisonment; or

(iv) That the party offering the depo-
sition has been unable to procure the
attendance of the witness by subpoena;
or

(v) Upon application and notice, that
such exceptional circumstances exist
as to make it desirable, in the interest
of justice and with due regard to the
importance of presenting the testi-
mony of witnesses orally in open court,
to allow the deposition to be used.

(4) If only part of a deposition is of-
fered in evidence by a party, an adverse
party may require him to introduce
any other part which ought in fairness
to be considered with the part intro-
duced, and any party may introduce
any other parts.

[45 FR 81578, Dec. 11, 1980, as amended at 53
FR 15783, May 3, 1988]
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§511.36 Motions to compel discovery.

If a party fails to respond to dis-
covery, in whole or in part, the party
seeking discovery may move within
twenty (20) days for an order compel-
ling an answer, or compelling inspec-
tion or production of documents, or
otherwise compelling discovery. For
purposes of this subsection, an evasive
or incomplete response is to be treated
as a failure to respond. If the motion is
granted, the Presiding Officer shall
issue an order compelling discovery. If
the motion is denied in whole or in
part, the Presiding Officer may make
such protective order as he or she
would have been empowered to make
on a motion pursuant to §511.31(d).
When making oral examinations, the
discovering party shall continue the
examination to the extent possible
with respect to other areas of inquiry
before moving to compel discovery.

§511.37 Sanctions for failure to com-
ply with order.

If a party fails to obey an order to
provide or permit discovery, the Pre-
siding Officer may take such action as
is just, including but not limited to the
following:

(a) Infer that the admission, testi-
mony, document or other evidence
would have been adverse to the party;

(b) Order that for the purposes of the
proceeding, the matters regarding
which the order was made or any other
designated facts shall be taken to be
established in accordance with the
claim of the party obtaining the order;

(c) Order that the party withholding
discovery not introduce into evidence
or otherwise rely, in support of any
claim or defense, upon the documents
or other evidence withheld;

(d) Order that the party withholding
discovery not introduce into evidence
or otherwise use at the hearing, infor-
mation obtained in discovery;

(e) Order that the party withholding
discovery not be heard to object to in-
troduction and use of secondary evi-
dence to show what the withheld ad-
mission, testimony, documents, or
other evidence would have shown;

(f) Order that a pleading, or part of a
pleading, or a motion or other submis-
sion by the party, concerning which
the order was issued, be stricken, or
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that decision on the pleadings be ren-

dered against the party, or both; and
(g) Exclude the party or representa-

tive from proceedings, in accordance

with §511.42(b).

Any such action may be taken by order

at any point in the proceedings.

§511.38 Subpoenas.

(a) Availability. A subpoena shall be
addressed to any party or any person
not a party for the purpose of compel-
ling attendance, testimony and produc-
tion of documents at a hearing or oral
examination.

(b) Form. A subpoena shall identify
the action with which it is connected;
shall specify the person to whom it is
addressed and the date, time and place
for compliance with its provisions; and
shall be issued by order of the Pre-
siding Officer and signed by the Chief
Counsel, or by the Presiding Officer. A
subpoena duces tecum shall specify the
books, papers, documents, or other ma-
terials or data-compilations to be pro-
duced.

(c) How obtained—(1) Content of appli-
cation. An application for the issuance
of a subpoena stating reasons shall be
submitted in triplicate to the Presiding
Officer.

(2) Procedure of application. The origi-
nal and two copies of the subpoena,
marked ‘‘original,” ‘‘duplicate” and
“triplicate,” shall accompany the ap-
plication. The Presiding Officer shall
rule upon an application for a subpoena
exr parte, by issuing the subpoena or by
issuing an order denying the applica-
tion.

(d) Issuance of a subpoena. The Pre-
siding Officer shall issue a subpoena by
signing and dating, or ordering the
Chief Counsel to sign and date, each
copy in the lower right-hand corner of
the document. The ‘‘duplicate’” and
“triplicate’ copies of the subpoena
shall be transmitted to the applicant
for service in accordance with these
Rules; the ‘“‘original” copy shall be re-
tained by or forwarded to the Chief
Counsel for retention in the docket of
the proceeding.

(e) Service of a subpoena. A subpoena
may be served in person or by certified
mail, return receipt requested, as pro-
vided in §511.16(b). Service shall be
made by delivery of the signed ‘‘dupli-
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cate” copy to the person named there-
in.

(f) Return of service. A person serving
a subpoena shall promptly execute a
return of service, stating the date,
time, and manner of service. If service
is effected by mail, the signed return
receipt shall accompany the return of
service. In case of failure to make serv-
ice, a statement of the reasons for the
failure shall be made. The ‘‘triplicate”
of the subpoena, bearing or accom-
panied by the return of service, shall be
returned forthwith to the Chief Coun-
sel after service has been completed.

(g) Motion to quash or limit subpoena.
Within five (5) days of receipt of a sub-
poena, the person against whom it is
directed may file with the Presiding
Officer a motion to quash, modify, or
limit the subpoena, setting forth the
reasons why the subpoena should be
withdrawn or why it should be modi-
fied or limited in scope. Any such mo-
tion shall be answered within five (5)
days of service, and shall be ruled on
immediately thereafter. The order
shall specify the date, if any, for com-
pliance with the specifications of the
subpoena and the reasons for the deci-
sion.

(h) Consequences of failure to comply.
In the event of failure to comply with
a subpoena, the Presiding Officer may
take any of the actions enumerated in
§511.37 or may order any other appro-
priate relief to compensate for the
withheld testimony, documents, or
other materials. If in the opinon of the
Presiding Officer such relief is insuffi-
cient, the Presiding Officer shall cer-
tify to the Administrator a request for
judicial enforcement of the subpoena.

[45 FR 81578, Dec. 11, 1980, as amended at 53
FR 26261, July 12, 1988]

§511.39 Orders requiring witnesses to
testify or provide other information
and granting immunity.

(a) A party who desires the issuance
of an order requiring a witness to tes-
tify or provide other information upon
being granted immunity from prosecu-
tion under title 18, U.S.C., section 6002,
may make a motion to that effect. The
motion shall be made and ruled on in
accordance with §511.22, and shall in-
clude a showing:
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(1) That the testimony or other infor-
mation sought from a witness or pro-
spective witness may be necessary to
the public interest; and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
that individual’s privilege against self-
incrimination.

(b) If the Presiding Officer deter-
mines that the witness’ testimony ap-
pears necessary and that the privilege
against self-incrimination may be in-
voked, he or she may certify to the Ad-
ministrator a request that he or she
obtain the approval of the Attorney
General of the United States for the
issuance of an order granting immu-
nity.

(c) Upon application to and approval
of the Attorney General of the United
States, and after the witness has in-
voked the privilege against self-in-
crimination, the Presiding Officer shall
issue the order granting immunity un-
less he or she determines that the
privilege was improperly invoked.

(d) Failure of a witness to testify
after a grant of immunity or after a de-
nial of the issuance of an order grant-
ing immunity shall result in the impo-
sition of appropriate sanctions as pro-
vided in §511.37.

Subpart E—Hearings

§511.41 General rules.

(a) Public hearings. All hearings pur-
suant to this part shall be public unless
otherwise ordered by the Presiding Of-
ficer. Notice of the time and location
of the hearing shall be served on each
party and participant, and published in
the FEDERAL REGISTER.

(b) Expedition. Hearings shall proceed
with all reasonable speed, insofar as
practicable and with due regard to the
convenience of the parties and shall
continue without suspension until con-
cluded, except in  unusual cir-
cumstances.

(c) Rights of parties. Every party shall
have the right of timely notice and all
other rights essential to a fair hearing,
including, but not Ilimited to, the
rights to present evidence, to conduct
such cross-examination as may be nec-
essary in the judgment of the Presiding
Officer for a full and complete disclo-
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sure of the facts, and to be heard by ob-
jection, motion, brief, and argument.

(d) Rights of participants. Every par-
ticipant shall have the right to make a
written or oral statement of position,
file proposed findings of fact, conclu-
sions of law and a posthearing brief, in
accordance with §511.17(b).

(e) Rights of witnesses. Any person
compelled to testify in a proceeding in
response to a subpoena may be accom-
panied, represented, and advised by
counsel or other representative, and
may obtain a transcript of his or her
testimony at no cost.

§511.42 Powers and duties of Pre-
siding Officer.

(a) General. A Presiding Officer shall
have the duty to conduct full, fair, and
impartial hearings, to take appropriate
action to avoid unnecessary delay in
the disposition of proceedings, and to
maintain order. He or she shall have all
powers necessary to that end, including
the following powers:

(1) To administer oaths and affirma-
tions;

(2) To compel discovery and to im-
pose appropriate sanctions for failure
to make discovery;

(3) To issue subpoenas;

(4) To rule upon offers of proof and
receive relevant and probative evi-
dence;

(6) To regulate the course of the
hearings and the conduct of the parties
and their representatives therein;

(6) To hold conferences for simplifica-
tion of the issues, settlement of the
proceedings, or any other proper pur-
poses;

(7) To consider and rule, orally or in
writing, upon all procedural and other
motions appropriate in an adjudicative
proceeding;

(8) To issue initial decisions, rulings,
and orders, as appropriate;

(9) To certify questions to the Ad-
ministrator for determination; and

(10) To take any action authorized in
this part or in conformance with the
provisions of title 5, U.S.C., sections
5561 through 559.

(b) Exclusion of parties by Presiding Of-
ficer. A Presiding Officer shall have the
authority, for good cause stated on the
record, to exclude from participation
in a proceeding any party, participant,
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and/or representative who shall violate
requirements of §511.76. Any party,
participant and/or representative so ex-
cluded may appeal to the Adminis-
trator in accordance with the provi-
sions of §511.23. If the representative of
a party or participant is excluded, the
hearing shall be suspended for a rea-
sonable time so that the party or par-
ticipant may obtain another represent-
ative.

(c) Substitution of Presiding Officer. In
the event of the substitution of a new
Presiding Officer for the one originally
designated, any motion predicated
upon such substitution shall be made
within five (5) days of the substitution.

(d) Interference. In the performance of
adjudicative functions, a Presiding Of-
ficer shall not be responsible to or sub-
ject to the supervision or direction of
the Administrator or of any officer,
employee, or agent engaged in the per-
formance of investigative or pros-
ecuting functions for NHTSA. All di-
rections by the Administrator to a Pre-
siding Officer concerning any adjudica-
tive proceeding shall appear on and be
made a part of the record.

(e) Disqualification of Presiding Officer.
(1) When a Presiding Officer deems
himself or herself disqualified to pre-
side in a particular proceeding, he or
she shall withdraw by notice on the
record and shall notify the Chief Ad-
ministrative Law Judge of the with-
drawal.

(2) Whenever, for any reason, any
party shall deem the Presiding Officer
to be disqualified to preside, or to con-
tinue to preside, in a particular pro-
ceeding, that party may file with the
Chief Administrative Law Judge a mo-
tion to disqualify and remove, sup-
ported by affidavit(s) setting forth the
alleged grounds for disqualification. A
copy of the motion and supporting affi-
davit(s) shall be served by the Chief
Administrative Law Judge on the Pre-
siding Officer whose removal is sought.
The Presiding Officer shall have ten
(10) days from service to reply in writ-
ing. Such motion shall not stay the
proceeding unless otherwise ordered by
the Presiding Officer or the Adminis-
trator. If the Presiding Officer does not
disqualify himself or herself, the Ad-
ministrator will determine the validity
of the grounds alleged, either directly
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or on the report of another Presiding
Officer appointed to conduct a hearing
for that purpose, and shall in the event
of disqualification take appropriate ac-
tion, by assigning another Presiding
Officer or requesting assignment of an-
other Administrative Law Judge
through the Office of Hearings.

[45 FR 81578, Dec. 11, 1980, as amended at 53
FR 15783, May 3, 1988]

§511.43 Evidence.

(a) Applicability of Federal Rules of
Evidence. The Federal Rules of Evi-
dence shall apply to proceedings held
under this part only as a general guide.
The Presiding Officer may admit any
relevent and probative evidence.

(b) Burden of proof. (1) Complaint
counsel shall have the burden of sus-
taining the allegations of any com-
plaint.

(2) Any party who is the proponent of
a legal and/or factual proposition shall
have the burden of sustaining the prop-
osition.

(c) Presumptions. A presumption im-
poses on the party against whom it is
directed the burden of going forward
with evidence to rebut or meet the pre-
sumption, but does not shift to such
party the burden of proof in the sense
of the risk of nonpersuasion, which re-
mains throughout the hearing upon the
party on whom it was originally cast.

(d) Admissibility. All relevant and reli-
able evidence is admissible, but may be
excluded if its probative value is sub-
stantially outweighed by unfair preju-
dice or by considerations of undue
delay, waste of time, immateriality, or
needless presentation of cumulative
evidence.

(e) Official notice—(1) Definition. Offi-
cial notice means use by the Presiding
Officer of extra-record facts and legal
conclusions drawn from those facts. An
officially noticed fact or legal conclu-
sion must be one not subject to reason-
able dispute in that it is either (i) gen-
erally known within the jurisdiction of
the Presiding Officer or (ii) known by
the Presiding Officer in areas of his or
her expertise; or (iii) capable of accu-
rate and ready determination by resort
to sources whose accuracy cannot rea-
sonably be questioned.

(2) Method of taking official notice. The
Presiding Officer may at any time take
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official notice upon motion of any
party or upon its own initiative. The
record shall reflect the facts and con-
clusions which have been officially no-
ticed.

(3) Opportunity to challenge. Any
party may upon application in writing
rebut officially noticed facts and con-
clusions by supplementing the record.
The Presiding Officer shall determine
the permissible extent of this chal-
lenge; that is, whether to limit the
party to presentation of written mate-
rials, whether to allow presentation of
testimony, whether to allow cross-ex-
amination, or whether to allow oral ar-
gument. The Presiding Officer shall
grant or deny the application on the
record.

(f) Objections and exceptions. Objec-
tions to evidence shall be timely inter-
posed, shall appear on the record, and
shall contain the grounds upon which
they are based. Rulings on all objec-
tions, and the bases therefore, shall ap-
pear on the record. Formal exception
to an adverse ruling is not required to
preserve the question for appeal.

(g) Offer of proof. When an objection
to proffered testimony or documentary
evidence is sustained, the sponsoring
party may make a specific offer, either
in writing or orally, of what the party
expects to prove by the testimony or
the document. When an offer of proof is
made, any other party may make a
specific offer, either in writing or oral-
ly, of what the party expects to present
to rebut or contradict the offer of
proof. Written offers of proof or of re-
buttal, adequately marked for identi-
fication, shall accompany the record
and be available for consideration by
any reviewing authority.

§511.44 Expert witnesses.

(a) Definition. An expert witness is
one who, by reason of education, train-
ing, experience, or profession, has pecu-
liar knowlege concerning the matter of
science or skill to which his or her tes-
timony relates and from which he or
she may draw inferences based upon
hypothetically stated facts or from
facts involving scientific or technical
knowledge.

(b) Method of presenting testimony of
expert witness. Except as may be other-
wise ordered by the Presiding Officer, a
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detailed written statement of the ele-
ments of the direct testimony of an ex-
pert witness shall be filed on the record
and exchanged between the parties no
later than 10 days preceding the com-
mencement of the hearing. The state-
ment must contain a full explanation
of the methodology underlying any
analysis, and a full disclosure of the
basis of any opinion. The direct testi-
mony of an expert witness shall not in-
clude points not contained in the writ-
ten statement. A party may waive di-
rect examination of an expert witness
by indicating that the written state-
ment be considered the testimony of
the witness. In such a case, the written
testimony shall be incorporated into
the record and shall constitute the tes-
timony of the witness.

(c) Cross-examination and redirect ex-
amination of expert witness. Cross-exam-
ination, redirect examination, and re-
cross-examination of an expert witness
will proceed in due course based upon
the written testimony and any ampli-
fying oral testimony.

(d) Failure to file and/or to exchange
written statement. Failure to file and/or
to exchange the written statement of
an expert witness as provided in this
section shall deprive the sponsoring
party of the use of the expert witness
and of the conclusions which that wit-
ness would have presented.

§511.45 In camera materials.

(a) Definition. In camera materials are
documents, testimony, or other data
which by order of the Presiding Officer
or the Administrator, as appropriate
under this part, are kept confidential
and excluded from the public record.
Only materials exempt under the Free-
dom of Information Act may be Kkept
confidential and excluded from the
public record. Pursuant to 49 CFR part
512, the Chief Counsel of the NHTSA is
responsible for determining whether an
alleged confidential business record is
exempt from the Freedom of Informa-
tion Act. The right of the Presiding Of-
ficer, the Administrator and reviewing
courts to order disclosure of in camera
materials is specifically reserved.

(b) In camera treatment of documents
and testimony. The Presiding Officer or
the Administrator, as appropriate
under this part, shall have authority,
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when good cause is found on the record,
to order documents or testimony of-
fered in evidence, whether admitted or
rejected, to be received and preserved
in camera. The order shall specify the
length of time for in camera treatment
and shall include:

(1) A description of the documents
and/or testimony;

(2) The reasons for granting in camera
treatment for the specified length of
time.

(c) Access and disclosure to parties. (1)
The Administrator and Presiding Offi-
cer, and their immediate advisory
staffs shall have complete access to all
in camera materials. All other parties
shall also have complete access to all
in camera materials, except that these
parties may seek access only in accord-
ance with paragraph (c)(2) of this sec-
tion when:

(i) The in camera materials consist of
information obtained by the govern-
ment from persons not parties to the
proceeding; or

(ii) The in camera materials consist of
information provided by one of the par-
ties to the proceeding which is con-
fidential as to the other parties to the
proceeding.

(2) Any party desiring access to and/
or disclosure of the in camera materials
specified in paragraph (c)(1) (i) and (ii)
of this section for the preparation and
presentation of that party’s case shall
make a motion which sets forth the
justification therefor. The Presiding
Officer or the Administrator, as appro-
priate under this part, may grant such
motion on the record for substantial
good cause shown and shall enter a pro-
tective order prohibiting unnecessary
disclosure and requiring other nec-
essary safeguards. The Presiding Offi-
cer or the Administrator, as appro-
priate, may examine the in camera ma-
terials and excise portions thereof be-
fore disclosing the materials to the
moving party.

(d) Segregation of in camera materials.
In camera materials shall be segregated
from the public record and protected
from public view.

(e) Public release of in camera mate-
rials. In camera materials constitute a
part of the confidential records of the
NHTSA and shall not be released to the
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public until the expiration of in camera
treatment.

(f) Reference to in camera materials. In
the submission of proposed findings,
conclusions, briefs, or other docu-
ments, all parties shall refrain from
disclosing specific details of in camera
materials. Such refraining shall not
preclude general references to such ma-
terials. To the extent that parties con-
sider it necessary to include specific
details of in camera materials, the ref-
erences shall be incorporated into sepa-
rate proposed findings, briefs, or other
documents marked < “CONFIDENTIAL,
CONTAINS IN CAMERA MATERIAL,”
which shall be placed in camera and be-
come part of the in camera record.
These documents shall be served only
on parties accorded access to the in
camera materials in accordance with
paragraph (c¢)(2) of this section.

§511.46 Proposed findings,
sions, and order.

Within a reasonable time after the
closing of the record and receipt of the
transcript, all parties and participants
may, simultaneously, file post-hearing
briefs, including proposed findings of
fact, conclusions of law and a proposed
order, together with reasons therefore.
The Presiding Officer shall establish a
date certain for the filing of the briefs,
which shall not exceed 45 days after the
close of the record except in unusual
circumstances. The briefs shall be in
writing, shall be served upon all par-
ties, and shall contain adequate ref-
erences to the record and authorities
relied on. Replies shall be filed within
fifteen (15) days of the date for the fil-
ing of briefs unless otherwise estab-
lished by the Presiding Officer. The
parties and participants may waive ei-
ther or both submissions.

§511.47

(a) Reporting and transcription. Hear-
ings shall be recorded and transcribed
under the supervision of the Presiding
Officer by a reporter appointed by the
Administrator. The original transcript
shall be a part of the record and the of-
ficial transcript. Copies of transcripts
are available from the reporter at a
cost not to exceed the maximum rates
fixed by contract between the NHTSA
and the reporter.

conclu-

Record.
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(b) Corrections. Corrections of the of-
ficial transcript may be made only
when they involve errors affecting sub-
stance and then only in the manner
herein provided. The Presiding Officer
may order corrections, either on his or
her own motion or on motion of any
party. The Presiding Officer shall de-
termine the corrections to be made and
o) order. Corrections shall be
interlineated or otherwise inserted in
the official transcript so as not to ob-
literate the original text.

§511.48 Official docket.

(a) The official docket in adjudica-
tory proceedings will be maintained in
the Docket Section, Office of the Sec-
retary, Room 4107, 400 Seventh Street
SW., Washington, DC 20590, and will be
available for inspection during normal
working hours (9:00 a.m.-5:00 p.m.)
Monday through Friday.

(b) Fees for production or disclosure
of records contained in the official
docket shall be levied as prescribed in
the Department of Transportation’s
regulations on Public Availability of
Information (49 CFR part 7).

[563 FR 15783, May 3, 1988]

§511.49 Fees.

(a) Witnesses. Any person compelled
to appear in person in response to a
subpoena or notice of oral examination
shall be paid at least the same attend-
ance and mileage fees as are paid wit-
nesses in the courts of the United
States, in accordance with title 28,
U.S.C., section 1821.

(b) Responsibility. The fees and mile-
age referred to in this section shall be
paid by the party at whose instance
witnesses appear.

Subpart F—Decision

§511.51 Initial decision.

(a) When filed. The Presiding Officer
shall endeavor to file an Initial Deci-
sion with the Administrator within
sixty (60) days of the close of the
record, the filing of post-hearing briefs,
or the filing of replies thereto, which-
ever is latest.

(b) Content. The Initial Decision shall
be based upon a consideration of the
entire record and it shall be supported
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by reliable, probative, and substantial
evidence. It shall include:

(1) Findings and conclusions, as well
as the reasons or bases therefor, upon
the material questions of fact, mate-
rial issues of law, or discretion pre-
sented on the record, and should, where
practicable, be accompanied by specific
page citations to the record and to
legal and other materials relied upon.

(2) An appropriate order.

(¢c) By whom made. The Initial Deci-
sion shall be made and filed by the Pre-
siding Officer who presided over the
hearing, unless otherwise ordered by
the Administrator.

(d) Reopening of proceeding by pre-
siding officer; termination of jurisdiction.
(1) At any time prior to or concomitant
with the filing of the Initial Decision,
the Presiding Officer may reopen the
proceedings for the reception of further
evidence.

(2) Except for the correction of cler-
ical errors, the jurisdiction of the Pre-
siding Officer is terminated upon the
filing of the Initial Decision, unless
and until the proceeding is remanded
to the Presiding Officer by the Admin-
istrator.

§511.52 Adoption of initial decision.

The Initial Decision and Order shall
become the Final Decision and Order of
the Administrator forty (40) days after
issuance unless an appeal is noted and
perfected or unless review is ordered by
the Administrator. Upon the expiration
of the fortieth day, the Executive Sec-
retary shall prepare, sign and enter an
order adopting the Initial Decision and
Order.

§511.53 Appeal from initial decision.

(a) Who may file notice of intention.
Any party may appeal an Initial Deci-
sion to the Administrator provided
that within ten (10) days after issuance
of the Initial Decision such party files
and serves a notice of intention to ap-
peal.

(b) Appeal brief. The appeal shall be in
the form of a brief, filed within forty
(40) days after service of the Initial De-
cision, duly served upon all parties and
participants. The appeal brief shall
contain, in the order indicated, the fol-
lowing:
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(1) A subject index of the matters in
the brief, with page references, and a
table of cases (alphabetically ar-
ranged), textbooks, statutes, and other
material cited, with page references
thereto;

(2) A concise statement of the case;

(3) A specification of the position
urged;

(4) The argument, presenting clearly
the points of fact and law relied upon
in support of the position on each ques-
tion, with specific page references to
the record and the legal or other mate-
rial relied upon; and

(5) A proposed form of order for the
Administrator’s consideration in lieu
of the order contained in the Initial
Decision.

(c) Answering brief. Within thirty (30)
days after service of the appeal brief
upon all parties and participants, any
party may file an answering brief
which shall also contain a subject
index, with page references, and a table
of cases (alphabetically arranged),
textbooks, statutes, and other material
cited, with page references thereto.
Such brief shall present clearly the
points of fact and law relied upon in
support of the position taken on each
question, with specific page references
to the record and legal or other mate-
rial relied upon.

(d) Participant’s brief. Within thirty
(30) days after service of the appeal
brief upon all parties and participants,
any participant may file an appeal
brief which should contain a subject
index, with page references, and a table
of authorities being relied upon. Such
brief shall present clearly the position
taken by the participant on each ques-
tion raised by the appellant(s).

(e) Cross appeal. If a timely notice of
appeal is filed by a party, any other
party may file a notice of cross-appeal
within ten (10) days of the date on
which the first notice of appeal was
filed. Cross-appeals shall be included in
the answering brief and shall conform
to the requirements for form, content
and filing specified in paragraph (c) of
this section. If an appeal is noticed but
not perfected, no cross-appeal shall be
permitted and the notice of cross-ap-
peal shall be deemed void.

(f) Reply brief. A reply brief shall be
limited to rebuttal of matters in an-
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swering Dbriefs, including matters
raised in cross-appeals. A reply brief
shall be filed and within fourteen (14)
days after service of an answering
brief, or on the day preceding the oral
argument, whichever comes first.

(g) Oral argument. The purpose of an
oral argument is to emphasize and
clarify the issues. Any party may re-
quest oral argument. The Adminis-
trator may order oral argument upon
request or upon his or her own initia-
tive. All oral arguments shall be re-
ported and transcribed.

§511.54 Review of initial decision in
absence of appeal.

The Administrator may, by order, re-
view a case not otherwise appealed by
a party. Thereupon the parties shall
and participants may file briefs in ac-
cordance with §511.53(b), (c), (d), (e),
and (f) except that the Administrator
may, in his or her discretion, establish
a different briefing schedule in his or
her order. Any such order shall issue
within forty (40) days of issuance of the
Initial Decision. The order shall set
forth the issues which the Adminis-
trator will review.

§511.55 Final decision on appeal or re-
view.

(a) Upon appeal from or review of an
Initial Decision, the Administrator
shall consider such parts of the record
as are cited or as may be necessary to
resolve the issues presented and, in ad-
dition, shall, to the extent necessary or
desirable, exercise all the powers which
he or she could have exercised if he or
she had made the Initial Decision.

(b) In rendering his or her decision,
the Administrator shall adopt, modify,
or set aside the findings, conclusions,
and order contained in the Initial Deci-
sion, and shall include in his or her
Final Decision a statement of the rea-
sons or bases for his or her action. The
Administrator shall issue an order re-
flecting his or her Final Decision.

§511.56 Reconsideration.

Within twenty (20) days after
issuance of a Final Decision and Order,
any party may file with the Adminis-
trator a petition for reconsideration of
such decision or order, setting forth
the relief desired and the grounds in
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support thereof. Any party desiring to
oppose such a petition shall file an an-
swer thereto within ten (10) days after
service of the petition. The filing of a
petition for reconsideration shall not
stay the effective date of the Decision
and Order or toll the running of any
statutory time period affecting the de-
cision or order unless specifically so
ordered by the Administrator.

§511.57 Effective date of order.

(a) Consent orders. An order which has
been issued following acceptance of an
offer of settlement in accordance with
§511.26 becomes effective upon
issuance.

(b) Litigated orders. All other orders
become effective upon the expiration of
the statutory period for court review
specified in section 508(c)(1) of the
Motor Vehicle Information and Cost
Savings Act, title 15, U.S.C. section
2008(c)(1), Pub. L. 94-163, 89 Stat. 911,
or, if a petition for review has been
filed, upon court affirmance of the Ad-
ministrator’s order.

Subpart G—Settlement Procedure
in Cases of Violation of Aver-
age Fuel Economy Standards

§511.61 Purpose.

This subpart establishes the proce-
dures and requirements necessary to
obtain a settlement of a case of viola-
tion of section 507 (1) or (2) of the
Motor Vehicle Information and Cost
Savings Act, as amended, Pub. L. 94-
163, 89 Stat. 911 (15 U.S.C. section
2007(1)(2)). No settlement of such cases
may be had except as in accordance
with this subpart.

§511.62 Definitions.

Average fuel economy standard means
an average fuel economy standard es-
tablished by or pursuant to the Motor
Vehicle Information and Cost Savings
Act.

Insolvency means the
meet expenses when due.

Settlement means a compromise,
modification, or remission of a civil
penalty assessed under this part for a
violation of an average fuel economy
standard.

inability to
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§511.63 Criteria for settlement.

Settlement of a case of violation of
an average fuel economy standard is
discretionary with the Administrator.
The Administrator will consider settle-
ment only to the extent:

(a) Necessary to prevent the insol-
vency or bankruptcy of the person
seeking settlement, or

(b) That the violation of the average
fuel economy standard resulted, as
shown by the person seeking settle-
ment, from an act of God, a strike, or
fire, or

(c) That modification of a civil pen-
alty assessed under this part is nec-
essary to prevent lessening of competi-
tion, as determined and as certified by
the Federal Trade Commission under
section 508(b)(4) of the Motor Vehicle
Information and Cost Savings Act,
Pub. L. 94-163, 89 Stat. 911 (156 U.S.C.
section 2008(b)(4)).

§511.64 Petitions for settlement; tim-
ing, contents.

(a) A petition seeking settlement
under this subpart must be filed within
30 days after the issuance of a final
order assessing a civil penalty for a
violation of an average fuel economy
standard.

(b)(1) A petition for settlement
should be sufficient to allow the Ad-
ministrator to determine that at least
one of the criteria set out in §511.63 is
satisfied, and that the public interest
would be served by settlement.

(2) A petition asserting that settle-
ment is necessary to prevent bank-
ruptcy or insolvency must include:

(i) Copies of all pertinent financial
records, auditor’s reports, and docu-
ments that show that the imposition of
a civil penalty would cause insolvency,
or would cause a company to do an act
of bankruptcy, and

(ii) A payment schedule that would
allow the petitioner to pay a civil pen-
alty without resulting in insolvency or
an act of bankruptcy.

(3) A petition asserting that the vio-
lation of the average fuel economy
standard was caused by an act of God,
fire, or strike must describe corrective
and ameliorative steps taken to miti-
gate the effects of the act of God, fire,
or strike.
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(4) A petition based on a certification
by the Federal Trade Commission that
modification of the civil penalty as-
sessed is necessary to prevent a sub-
stantial lessening of competition must
include a certified copy of:

(i) The application to the Federal
Trade Commission for a certification
under section 508(b)(4) of the Motor Ve-
hicle Information and Cost Savings
Act, Pub. L. 94-163, 89 Stat. 911 (16
U.S.C. 2008(b)(4)), and materials sup-
porting the application.

(ii) The administrative record of any
Federal Trade Commission proceeding
held in regard to the application, and

(iii) The certification by the Federal
Trade Commission.

(c) It is the policy of the National
Highway Traffic Safety Administration
that unconditional settlements of vio-
lations of average fuel economy stand-
ards are not in the public interest, and
absent special and extraordinary cir-
cumstances, will not be allowed. All pe-
titions for settlement shall contain a
section proposing conditions for settle-
ment. Conditions for settlement can be
specific acts designed to lead to the re-
duction of automotive fuel consump-
tion, which the petitioner is not other-
wise required to perform pursuant to
any statute, regulation, or administra-
tive or judicial order, such as spon-
soring public education programs, ad-
vertising, accelerating commercial ap-
plication of technology, accelerating
technology development programs, or
making public the results of privately
performed studies, surveys, or research
activities.

§511.65

Notice and opportunity for comment
are provided to the public in regard to
settlements under this part. Subject to
§511.66, notice of receipt of a petition
for settlement is published in the FED-
ERAL REGISTER, and a copy of such pe-
titions and any supporting information
is placed in a public docket. Any settle-
ment agreed to by the Administrator
shall be placed in the public docket for
30 days so that interested persons may
comment thereon. No settlement is
binding until the completion of that
thirty day period.

Public comment.
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§511.66 Confidential business informa-
tion.

The Administrator shall have author-
ity to segregate from the public docket
and to protect from public view infor-
mation in support of a petition for set-
tlement which has been determined to
be confidential business information.
The provisions of 15 U.S.C. 2005(d) per-
taining to discretionary release by the
Administrator of and to limited disclo-
sure of information determined to be
confidential business information shall
apply to this section.

§511.67 Settlement order.

If, in accordance with this subpart,
the Administrator allows a settlement
of a case of violation of an average fuel
economy standard, an order of settle-
ment shall be issued, setting out the
terms of the settlement, and con-
taining a brief discussion of the factors
underlying the exercise of the Adminis-
trator’s discretion in allowing the set-
tlement, including a discussion of com-
ments received under §511.65. If the Ad-
ministrator rejects a petition for set-
tlement, the Administrator shall give
written notice of the rejection and the
reasons for the rejection to the parties
and the Presiding Officer.

[563 FR 15783, May 3, 1988]

Subpart H—Appearances;
Standards of Conduct

§511.71 Who may make appearances.

A party or participant may appear in
person, or by a duly authorized officer,
partner, regular employee, or other
agent of this party or participant, or
by or with counsel or other duly quali-
fied representative, in any proceeding
under this part.

§511.72 Authority for representation.

Any individual acting in a represent-
ative capacity in any adjudicative pro-
ceeding may be required by the Pre-
siding Officer or the Administrator to
show his or her authority to act in
such capacity. A regular employee of a
party who appears on behalf of the
party shall be required by the Pre-
siding Officer or the Administrator to
show his or her authority to so appear.
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§511.73 Written appearances.

(a) Any person who appears in a pro-
ceeding shall file a written notice of
appearance with the Executive Sec-
retary or deliver a written notice of ap-
pearance to the reporter at the hear-
ing, stating for whom the appearance is
made and the name, address, and tele-
phone number (including area code) of
the person making the appearance and
the date of the commencement of the
appearance. The written appearance
shall be made a part of the record.

(b) Any person who has previously
appeared in a proceeding may withdraw
his or her appearance by filing a writ-
ten notice of withdrawal of appearance
with the Docket Section. The notice of
withdrawal shall state the name, ad-
dress, and telephone number (including
area code) of the person withdrawing
the appearance, for whom the appear-
ance was made, and the effective date
of the withdrawal of the appearance,
and such notice of withdrawal shall be
filed within five (5) days of the effec-
tive date of the withdrawal of the ap-
pearance.

[45 FR 81578, Dec. 11, 1980, as amended at 53
FR 15783, May 3, 1988]

§511.74 Attorneys.

An attorney at law who is admitted
to practice before the Federal courts or
before the highest court of any State,
the District of Columbia, or any terri-
tory or Commonwealth of the United
States, may ©practice before the
NHTSA. An attorney’s own representa-
tion that he or she is in good standing
before any of such courts shall be suffi-
cient proof thereof, unless otherwise
ordered by the Presiding Officer or the
Administrator.

§511.75 Persons not attorneys.

(a) Any person who is not an attor-
ney at law may be admitted to appear
in an adjudicative proceeding if that
person files proof to the satisfaction of
the Presiding Officer that he or she
possesses the necessary legal, technical
or other qualifications to render valu-
able service in the proceeding and is
otherwise competent to advise and as-
sist in the presentation of matters in
the proceedings. An application by a
person not an attorney at law to ap-
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pear in a proceeding shall be submitted
in writing to the Docket Section, not
later than thirty (30) days prior to the
hearing in the proceedings. The appli-
cation shall set forth the applicant’s
qualifications to appear in the pro-
ceedings.

(b) No person who is not an attorney
at law and whose application has not
been approved shall be permitted to ap-
pear in the Administration’s pro-
ceedings. However, this provision shall
not apply to any person who appears
before the NHTSA on his or her own
behalf or on behalf of any corporation,
partnership, or association of which
the person is a partner, officer, or reg-
ular employee.

[45 FR 81578, Dec. 11, 1980, as amended at 53
FR 15784, May 3, 1988]

§511.76 Qualifications and standards
of conduct.

(a) The NHTSA expects all persons
appearing in proceedings before it to
act with integrity, with respect, and in
an ethical manner. Business transacted
before and with the NHTSA shall be in
good faith.

(b) To maintain orderly proceedings,
the Presiding Officer or the Adminis-
trator, as appropriate under this part,
may exclude parties, participants, and
their representatives for refusal to
comply with directions, continued use
of dilatory tactics, refusal to adhere to
reasonable standards of orderly and
ethical conduct, failure to act in good
faith, or violation of the prohibition
against certain ex parte communica-
tions. The Presiding Officer may, in ad-
dition to the above sanctions, deny ac-
cess to additional in camera materials
when a party or participant publicly
releases such materials without au-
thorization.

(c) An excluded party, participant, or
representative thereof may petition
the Administrator to entertain an in-
terlocutory appeal in accordance with
§511.24. If, after such appeal, the rep-
resentative of a party or participant, is
excluded, the hearing shall, at the re-
quest of the party or participant, be
suspended for a reasonable time so that
the party or participant may obtain
another representative.
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§511.77 Restrictions as to
members and employees.

The postemployee restrictions appli-
cable to former Administrators and
NHTSA employees, as set forth in 18
U.S.C. 207, shall govern the activities
of former Administrators and NHTSA
employees in matters connected with
their former duties and responsibil-
ities.

§511.78 Prohibited communications.

(a) Applicability. This section is appli-
cable during the period commencing
with the date of issuance of a com-
plaint and ending upon final NHTSA
action in the matter.

(b) Definitions. (1) ‘“‘Decision-maker”’
means those NHTSA personnel who
render decisions in adjudicative pro-
ceedings under this part, or who advise
officials who render such decisions, in-
cluding:

(i) The Administrator,

(ii) The Administrative Law Judges;

(2) “Ex parte communication”
means:

(i) Any written communication other
than a request for a status report on
the proceeding made to a decision-
maker by any person other than a deci-
sionmaker which is not served on all
parties,

(ii) Any oral communication other
than a request for a status report on
the proceeding made to a decision-
maker by any person other than a deci-
sionmaker without advance notice to
the parties to the proceeding and op-
portunity for them to be present.

(c) Prohibited ex parte communications.
Any oral or written ex parte commu-
nication relative to the merits of a pro-
ceeding under this part is a prohibited
ex parte communication, except as pro-
vided in paragraph (d) of this section.

(d) Permissible ex parte communica-
tions. The following communications
shall not be prohibited under this sec-
tion:

(1) Ex parte communications author-
ized by statute or by this part.

(2) Any staff communication con-
cerning judicial review or judicial en-
forcement in any matter pending be-
fore or decided by the Administrator.

(e) Procedures for handling prohibited
ex parte communication.—(1) Prohibited
written ex parte communication. To the
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extent possible, a prohibited written ex
parte communication received by any
NHTSA employee shall be forwarded to
the Docket Section rather than to a de-
cisionmaker. A prohibited written ex
parte communication which reaches a
decisionmaker shall be forwarded by
the decisionmaker to the Docket Sec-
tion. If the circumstances in which a
prohibited ex parte written communica-
tion was made are not apparent from
the communication itself, a statement
describing those circumstances shall be
forwarded with the communication.

(2) Prohibited oral ex parte communica-
tion. (i) If a prohibited oral ex parte
communication is made to a decision-
maker, he or she shall advise the per-
son making the communication that
the communication is prohibited and
shall terminate the discussion.

(ii) In the event of a prohibited oral
er parte communication, the decision-
maker shall forward to the Docket Sec-
tion a dated statement containing such
of the following information as is
known to him/her:

(A) The title and docket number of
the proceeding;

(B) The name and address of the per-
son making the communication and
his/her relationship (if any) to the par-
ties to the proceeding;

(C) The date and time of the commu-
nication, its duration, and the cir-
cumstances (telephone call, personal
interview, etc.) under which it was
made;

(D) A brief statement of the sub-
stance of the matters discussed;

(E) Whether the person making the
communication persisted in doing so
after being advised that the commu-
nication was prohibited.

(3) All communications and state-
ments forwarded to the Docket Section
under this section shall be placed in
the public file which shall be associ-
ated with, but not made a part of, the
record of the proceedings to which the
communication or statement pertains.

(4) Service on parties. The Adminis-
trator shall serve a copy of each com-
munication and statement forwarded
under this section on all parties to the
proceedings. However, if the parties are
numerous, or if other circumstances
satisfy the Administrator that service
of the communication or statement
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would be unduly burdensome, he or she
may, in lieu of service, notify all par-
ties in writing that the communication
or statement has been made and filed
and that it is available for inspection
and copying.

(5) Service on maker. The Adminis-
trator shall forward to the person who
made the prohibited exr parte commu-
nication a copy of each communication
or statement filed under this section.

(f) Effect of ex parte communications.
No prohibited ex parte communication
shall be considered as part of the
record for decision unless introduced
into evidence by a party to the pro-
ceedings.

(g) Sanctions. A party or participant
who makes a prohibited ex parte com-
munication, or who encourages or so-
licits another to make any such com-
munication, may be subject to any ap-
propriate sanction or sanctions, includ-
ing, but not limited to, exclusion from
the proceedings and adverse rulings on
the issues which are the subject of the
prohibited communication.

[46 FR 81578, Dec. 11, 1980, as amended at 53
FR 15784, May 3, 1988]

APPENDIX I TO PART 511—FINAL
PREHEARING ORDER

Case Caption

Final Prehearing Order

A prehearing conference was held in this
matter pursuant to Rule 21 of the Adminis-
tration’s Rules of Practice for Adjudicative
Proceedings, on the day
of ) o’clock
M.

Counsel appeared as follows:
For the Administration staff:

For the Respondent(s):
Others:

1. NATURE OF ACTION AND JURISDIC-
TION.

, 19 , at

This is an action for

and the jurisdiction of the Administration is
involved under Section = of Title
U.S.C. The jurisdiction of the Administra-
tion is (not) disputed. The questions of juris-

diction was decided as follows:
2. STIPULATIONS AND STATEMENTS.
The following stipulations and statements
were submitted, attached to, and made a
part of this order:
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(a) A comprehensive written stipulation or
statement of all uncontested facts;

(b) A concise summary of the ultimate
facts as claimed by each party. (Complaint
Counsel must set forth the claimed facts,
specifically; for example, if violation is
claimed, Complaint Counsel must assert spe-
cifically the acts of violation complained of;
each respondent must reply with equal clar-
ity and detail.)

(c) Written stipulations or statements set-
ting forth the qualifications of the expert
witnesses to be called by each party;

(d) A written list or lists of the witnesses
whom each party will call, a written list or
lists of the additional witnesses whom each
party may call, and a statement of the sub-
ject on which each witness will testify;

(e) An agreed statement of the contested
issues of fact and of law, and/or separate
statements by each party or any contested
issues of fact and law not agreed to;

(f) A list of all depositions to be read into
evidence and statements of any objections
thereto;

(g) A list and brief description of any
charts, graphs, models, schematic diagrams,
and similar objects that will be used in open-
ing statements or closing arguments, but
will not be offered in evidence. If any other
such objects are to be used by any party,
they will be submitted to opposing counsel
at least three days prior to hearing. If there
is then any objection to their use, the dis-
pute will be submitted to the Presiding Offi-
cer at least one day prior to hearing;

(h) Written waivers of claims or defenses
which have been abandoned by the parties.

The foregoing were modified at the pretrial
conference as follows:

[To be completed at the conference itself. If
none, recite ‘‘none’’]

3. COMPLAINT COUNSEL’S EVIDENCE.

3.1 The following exhibits were offered by
Complaint Counsel, received in evidence, and
marked as follows:

[Identification number and brief description
of each exhibit]

The authenticity of these exhibits has been
stipulated.

3.2 The following exhibits were offered by
the Complaint Counsel and marked for iden-
tification. There was reserved to the re-
spondent(s) and party intervenors, if any,
the right to object to their receipt in evi-
dence on the grounds stated:

[Identification number and brief description
of each exhibit. State briefly ground of ob-
jection, e.g., competency, relevancy, mate-
riality]

4. RESPONDENT’S EVIDENCE.
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4.1 The following exhibits were offered by
the respondent(s), received in evidence, and
marked as herein indicated:

[Identification number and brief description
of each exhibit]

The authenticity of these exhibits has been
stipulated.

4.2 The following exhibits were offered by
the respondent(s) and marked for identifica-
tion. There was reserved to Complaint Coun-
sel and party intervenors, if any, the right to
object to their receipt in evidence on the
grounds stated:

[Identification number and brief description
of each exhibit. State briefly ground of ob-
jection, e.g., competency, relevancy, mate-
riality]

5. ADDITIONAL ACTIONS.

The following additional action was taken:

[Amendments to pleadings, agreements of
the parties, disposition of motions, separa-
tion of issues of liability and remedy, etc.,
if necessary]

6. LIMITATIONS AND RESERVATIONS.

6.1 Each of the parties has the right to
further supplement the list of witnesses not
later than ten (10) days prior to trial by fur-
nishing opposing counsel with the name and
address of the witness and general subject
matter of his or her testimony and filing a
supplement to this pretrial order. Thereafter
additional witnesses may be added only after
application to the Presiding Officer, for good
cause shown.

6.2 Rebuttal witnesses not listed in the
exhibits to this order may be called only if
the necessity of their testimony could not
reasonably be foreseen ten (10) days prior to
trial. If it appears to counsel at any time be-
fore trial that such rebuttal witnesses will
be called, notice will immediately be given
to opposing counsel and the Presiding Offi-
cer.

6.3 The probable length of hearing is

days. The hearings will be com-
menced on the day of , 19 s
at o’clock M. at (location) .

6.4 Prehearing briefs will be filed not
later than 5:00 p.m. on . (Insert date
not later than ten (10) days prior to hearing.)
All anticipated legal questions, including
those relating to the admissibility of evi-
dence, must be covered by prehearing briefs.

This prehearing order has been formulated
after a conference at which counsel for the
respective parties appeared. Reasonable op-
portunity has been afforded counsel for cor-
rections or additions prior to signing. It will
control the course of the hearing, and it may
not be amended except by consent of the par-
ties and the Presiding Officer, or by order of
the Presiding Officer to prevent manifest in-
justice.
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(Presiding Officer’s Name)
(Presiding Officer’s Title)
APPROVED AS TO FORM
STANCE

Date:

AND SUB-

Complaint Counsel.

Attorney for Respondent(s).

NoOTE: Where intervenors appear pursuant
to §511.17 the prehearing order may be suit-
ably modified; the initial page may be modi-
fied to reflect the intervention.

PART 512—CONFIDENTIAL
BUSINESS INFORMATION

Subpart A—General Provisions

Sec.
512.1
512.2
512.3

Purpose and scope.
Applicability.
Definitions.

Subpart B—Submission Requirements

512.4 When requesting confidentiality, what
should I submit?

512.5 How many copies should I submit?

512.6 How should I prepare documents when
submitting a claim for confidentiality?

512.7 Where should I send the information
for which I am requesting confiden-
tiality?

512.8 What supporting information should I
submit with my request?

Subpart C—Additional Requirements

512.9 What are the requirements if the in-
formation comes from a third party?

512.10 Duty to amend.

512.11 What if I need an extension of time?

512.12 What if I am submitting multiple
items of information?

512.13 What are the consequences for non-
compliance with this part?

Subpart D—Agency Determination

512.14 Who makes the confidentiality deter-
mination?

512.15 How will confidentiality determina-
tions be made?

512.16 Class determinations.

512.17 How long should it take to determine
whether information is entitled to con-
fidential treatment?

512.18 How will I be notified of the confiden-
tiality determination?

512.19 What can I do if I disagree with the
determination?
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Subpart E—Agency Treatment of
Information Claimed To Be Confidential

512.20 How does the agency treat informa-
tion submitted pursuant to this part be-
fore a confidentiality determination is
made?

512.21 How is information submitted pursu-
ant to this part treated once a confiden-
tiality determination is made?

512.22 Under what circumstances may
NHTSA modify a grant of confiden-
tiality?

512.23 Under what circumstances may
NHTSA publicly release confidential in-
formation?

APPENDIX A TO PART 512—CERTIFICATE IN
SUPPORT OF REQUEST FOR CONFIDEN-
TIALITY

APPENDIX B TO PART 512—GENERAL CLASS
DETERMINATIONS

APPENDIX C TO PART 512—EARLY WARNING
REPORTING CLASS DETERMINATIONS

APPENDIX D TO PART 512—VEHICLE IDENTI-
FICATION NUMBER INFORMATION

APPENDIX E TO PART 512—CONSUMER ASSIST-
ANCE TO RECYCLE AND SAVE (CARS)
CLASS DETERMINATIONS

APPENDIX F TO PART 512—OMB CLEARANCE

AUTHORITY: 49 U.S.C. 322; 5 U.S.C. 552; 49
U.S.C. 30166; 49 U.S.C. 30167; 49 U.S.C. 32307; 49
U.S.C. 32505; 49 U.S.C. 32708; 49 U.S.C. 32910; 49
U.S.C. 33116; delegation of authority at 49
CFR 1.50.

SOURCE: 68 FR 44228, July 28, 2003, unless
otherwise noted.

Subpart A—General Provisions

§512.1 Purpose and scope.

The purpose of this part is to estab-
lish the procedures and standards by
which NHTSA will consider claims that
information submitted to the agency is
entitled to confidential treatment
under 5 U.S.C. 552(b), most often be-
cause it constitutes confidential busi-
ness information as described in 5
U.S.C. 552(b)(4), and to address the
treatment of information determined
to be entitled to confidential treat-
ment.

§512.2 Applicability.

(a) This part applies to all informa-
tion submitted to NHTSA, except as
provided in paragraph (b) of this sec-
tion, for which a determination is
sought that the material is entitled to
confidential treatment under 5 U.S.C.
562(b), most often because it con-
stitutes confidential business informa-
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tion as described in 5 U.S.C. 552(b)(4),
and should be withheld from public dis-
closure.

(b) Information received as part of
the procurement process is subject to
the Federal Acquisition Regulation, 48
CFR Chapter 1, as well as this part. In
any case of conflict between the Fed-
eral Acquisition Regulation and this
part, the provisions of the Federal Ac-
quisition Regulation prevail.

§512.3 Definitions.

Whenever used in this part:

(a) Administrator means the Adminis-
trator of the National Highway Traffic
Safety Administration.

(b) Chief Counsel means the Chief
Counsel of the National Highway Traf-
fic Safety Administration.

(c) Confidential business information
means trade secrets or commercial or
financial information that is privileged
or confidential, as described in 5 U.S.C.
5562(b)(4).

(1) A trade secret is a secret, commer-
cially valuable plan, formula, process,
or device that is used for the making,
preparing, compounding, or processing
of trade commodities and that can be
said to be the end product of either in-
novation or substantial effort.

(2) Commercial or financial informa-
tion is considered confidential if it has
not been publicly disclosed and:

(i) If the information was required to
be submitted and its release is likely to
impair the Government’s ability to ob-
tain necessary information in the fu-
ture, or is likely to cause substantial
harm to the competitive position of the
person from whom the information was
obtained; or

(ii) if the information was volun-
tarily submitted and is the kind of in-
formation that is customarily not re-
leased to the public by the person from
whom it was obtained.

(d) NHTSA means the National High-
way Traffic Safety Administration.

(e) ““‘Substantial competitive harm’ in-
cludes ‘‘significant competitive damage”
under Chapter 329 of Title 49 of the
United States Code, Automobile Fuel
Economy, 49 U.S.C. 32910(c).
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Subpart B—Submission
Requirements

§512.4 When requesting confiden-
tiality, what should I submit?

Any person submitting information
to NHTSA, other than information in a
class identified in appendix C of this
part, and requesting that the informa-
tion be withheld from public disclosure
pursuant to 5 U.S.C. 552(b) shall submit
the following:

(a) The materials for which confiden-
tiality is being requested, in conform-
ance with §§512.5, 512.6, and 512.7 of this
part;

(b) The Certificate, in the form set
out in appendix A to this part;

(c) Supporting information, in con-
formance with §512.8; and

(d) Any request for an extension of
time, made in accordance with §512.11.

§512.5

How many copies should I sub-
mit?

(a) Except as provided for in sub-
section (c), a person must send the fol-
lowing in hard copy or electronic for-
mat to the Chief Counsel when making
a claim for confidential treatment cov-
ering submitted material:

(1) A complete copy of the submis-
sion, and

(2) A copy of the submission con-
taining only the portions for which no
claim of confidential treatment is
made and from which those portions
for which confidential treatment is
claimed has been redacted, and

(3) Either a second complete copy of
the submission or, alternatively, those
portions of the submission containing
the material for which confidential
treatment is claimed and any addi-
tional information the submitter
deems important to the Chief Counsel’s
consideration of the claim.

(4) If submitted in electronic format,
a copy of any special software required
to review materials for which confiden-
tial treatment is requested and user in-
structions must also be provided.

(b) A person filing comments to a
rulemaking action must additionally
submit to the rulemaking docket a
copy of the submission containing only
the portions for which no claim of con-
fidential treatment is made and from
which those portions for which con-
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fidential treatment is claimed has been
redacted.

(c) Any person submitting blueprints
or engineering drawings need only pro-
vide an original version with their sub-
mission.

§512.6 How should I prepare docu-
ments when submitting a claim for
confidentiality?

(a) Information claimed to be con-
fidential must be clearly identified to
enable the agency to distinguish be-
tween those portions of the submission
claimed to constitute confidential
business information and those por-
tions for which no such claim is made.

(b) The word ‘‘CONFIDENTIAL”
must appear on the top of each page
containing information claimed to be
confidential.

(1) If an entire page is claimed to be
confidential, the submitter must indi-
cate clearly that the entire page is
claimed to be confidential.

(2) If the information for which con-
fidentiality is being requested is con-
tained within a page, the submitter
shall enclose each item of information
that is claimed to be confidential with-
in brackets: “[ 1.”

(c) Submissions in electronic for-
mat—(1) Persons submitting informa-
tion under this Part may submit the
information in an electronic format.
Except for early warning reporting
data submitted to the agency under 49
CFR part 579, the information sub-
mitted in an electronic format shall be
submitted in a physical medium such
as a CD-ROM. The exterior of the me-
dium (e.g., the disk itself) shall be per-
manently labeled with the submitter’s
name, the subject of the information
and the words “CONFIDENTIAL BUSI-
NESS INFORMATION.

(2) Confidential portions of electronic
files submitted in other than their
original format must be marked ‘‘Con-
fidential Business Information’ or
“Entire Page Confidential Business In-
formation’ at the top of each page. If
only a portion of a page is claimed to
be confidential, that portion shall be
designated by brackets. Files sub-
mitted in their original format that
cannot be marked as described above
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must, to the extent practicable, iden-
tify confidential information by alter-
native markings using existing at-
tributes within the file or means that
are accessible through use of the file’s
associated program. When alternative
markings are used, such as font
changes or symbols, the submitter
must use one method consistently for
electronic files of the same type within
the same submission. The method used
for such markings must be described in
the request for confidentiality. Files
and materials that cannot be marked
internally, such as video clips or exe-
cutable files or files provided in a for-
mat specifically requested by the agen-
cy, shall be renamed prior to submis-
sion so the words ‘‘Confidential Bus
Info” appears in the file name or, if
that is not practicable, the characters
“Conf Bus Info” or ‘“‘Conf” appear. In
all cases, a submitter shall provide an
electronic copy of its request for con-
fidential treatment on any medium
containing confidential information,
except where impracticable.

(3) Confidential portions of electronic
files submitted in other than their
original format must be marked with
consecutive page numbers or sequen-
tial identifiers so that any page can be
identified and located using the file
name and page number. Confidential
portions of electronic files submitted
in their original format must, if prac-
ticable, be marked with consecutive
page numbers or sequential identifiers
so that any page can be identified and
located using the file name and page
number. Confidential portions of elec-
tronic files submitted in their original
format that cannot be marked as de-
scribed above must, to the extent prac-
ticable, identify the portions of the file
that are claimed to be confidential
through the use of existing indices or
placeholders embedded within the file.
If such indices or placeholders exist,
the submitter’s request for confidential
treatment shall clearly identify them
and the means for locating them with-
in the file. If files submitted in their
original format cannot be marked with
page or sequence number designations
and do not contain existing indices or
placeholders for locating confidential
information, then the portions of the
files that are claimed to be confiden-
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tial shall be described by other means
in the request for confidential treat-
ment. In all cases, submitters shall
provide an electronic copy of their re-
quest for confidential treatment on
any media containing confidential data
except where impracticable.

(4) Electronic media may be sub-
mitted only in commonly available and
used formats.

[68 FR 44228, July 28, 2003, as amended at 72
FR 59469, Oct. 19, 2007]

§512.7 Where should I send the infor-
mation for which I am requesting
confidentiality?

A claim for confidential treatment
must be submitted in accordance with
the provisions of this regulation to the
Chief Counsel of the National Highway
Traffic Safety Administration, 1200
New Jersey Avenue, SE., West Building
W41-227, Washington, DC 20590.

[72 FR 59470, Oct. 19, 2007]

§512.8 What supporting information
should I submit with my request?

When requesting confidentiality, the
submitter shall:

(a) Describe the information for
which confidentiality is being re-
quested;

(b) Identify the confidentiality stand-
ard(s) under which the confidentiality
request should be evaluated, in accord-
ance with §512.15;

(c) Justify the basis for the claim of
confidentiality under the confiden-
tiality standard(s) identified pursuant
to paragraph (b) of this section by de-
scribing:

(1) Why the information qualifies as a
trade secret, if the basis for confiden-
tiality is that the information is a
trade secret;

(2) What the harmful effects of dis-
closure would be and why the effects
should be viewed as substantial, if the
claim for confidentiality is based upon
substantial competitive harm;

(3) What significant NHTSA interests
will be impaired by disclosure of the
information and why disclosure is like-
ly to impair such interests, if the claim
for confidentiality is based upon im-
pairment to government interests;

(4) What measures have been taken
by the submitter to ensure that the in-
formation is not customarily disclosed
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or otherwise made available to the pub-
lic, if the basis for confidentiality is
that the information is voluntarily
submitted; and

(5) The information is otherwise enti-
tled to protection, pursuant to 5 U.S.C.
552(b).

(d) Indicate if any items of informa-
tion fall within any of the class deter-
minations included in appendix B to
this Part;

(e) Indicate the time period during
which confidential treatment is
sought; and

(f) State the name, address, and tele-
phone number of the person to whom
NHTSA’s response and any inquiries
should be directed.

Subpart C—Additional
Requirements

§512.9 What are the requirements if
the information comes from a third
party?

Where confidentiality is claimed for
information obtained by the submitter
from a third party, such as a supplier,
the submitter is responsible for obtain-
ing from the third party the informa-
tion that is necessary to comply with
§512.4 of this part, including a certifi-
cate in the form set out in appendix A
to this Part.

§512.10 Duty to amend.

The submitter shall promptly amend
any supporting information provided
under §512.4 if the submitter obtains
information upon the basis of which
the submitter knows that the sup-
porting information was incorrect
when provided, or that the supporting
information, though correct when pro-
vided to the agency, is no longer cor-
rect and the circumstances are such
that a failure to amend the supporting
information is in substance a knowing
concealment.

§512.11 What if I need an extension of
time?

If a person is unable to submit the
necessary information required under
§512.4 at the time the claimed con-
fidential information is submitted to
NHTSA, then that person may request
an extension of time. Any request for
an extension shall explain the reason
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for the extension of time and the
length of time requested.

§512.12 What if I am submitting mul-
tiple items of information?

Any certificate provided under
§512.4(b) of this part, and any sup-
porting information provided under
§512.4(c) of this part, may be used to
support a claim for confidential treat-
ment of more than one item of infor-
mation. However, general or nonspe-
cific assertions or analysis may be in-
sufficient to form an adequate basis for
the agency to find that the information
is entitled to confidential treatment,
and may result in the denial of the
claim.

§512.13 What are the consequences for
noncompliance with this part?

(a) If the submitter fails to comply
with §512.4 of this part at the time the
information is submitted to NHTSA or
does not request an extension of time
under §512.11, the claim for confiden-
tiality may be waived, unless the agen-
cy 1is notified or otherwise becomes
aware of the claim before the informa-
tion is disclosed to the public. If the in-
formation is placed in a public docket
or file, such placement is disclosure to
the public within the meaning of this
part and may preclude any claim for
confidential treatment. The Chief
Counsel may notify a submitter of in-
formation or, if applicable, a third
party from whom the information was
obtained, of inadequacies regarding a
claim for confidential treatment and
may allow the submitter or third party
additional time to supplement the sub-
mission, but has no obligation to pro-
vide either notice or additional time.

(b) If the submitter does not provide
the certificate required under §512.4(b)
of this part or any supporting informa-
tion required under §512.4(c) of this
part, or if the information is insuffi-
cient to establish that the information
should be afforded confidential treat-
ment under the confidentiality stand-
ards set out in §512.15 of this part, a re-
quest that such information be treated
confidentially may be denied. The
Chief Counsel may notify a submitter
of information of inadequacies in the
supporting information and may allow
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the submitter additional time to sup-
plement the showing, but has no obli-
gation to provide either notice or addi-
tional time.

Subpart D—Agency Determination

§512.14 Who makes the confidentiality
determination?

The Chief Counsel will determine
whether an item of information will be
afforded confidential treatment under
this part.

§512.15 How will confidentiality deter-
minations be made?

Information may be afforded con-
fidential treatment if the Chief Coun-
sel determines that:

(a) The information is a trade secret;

(b) Public disclosure of the informa-
tion would be likely to cause substan-
tial harm to the competitive position
of the submitter;

(c) Public disclosure of the informa-
tion would be likely to impair
NHTSA’s ability to obtain necessary
information in the future;

(d) The information was provided to
NHTSA voluntarily and was not cus-
tomarily released to the public by the
person from whom it was obtained; or

(e) The information is otherwise enti-
tled to protection, pursuant to 5 U.S.C.
552(b).

§512.16 Class determinations.

(a) The Chief Counsel may issue class
determinations of categories of infor-
mation to be entitled to confidential
treatment if the Chief Counsel deter-
mines that one or more characteristics
common to each item of information in
that class, will, in most cases, result in
identical treatment, and further that it
is appropriate to treat all such items
as a class for one or more purposes
under this part. Once a class deter-
mination is made, the Chief Counsel
will publish the new class determina-
tion in the FEDERAL REGISTER.

(b) The Chief Counsel may amend,
modify, or terminate any class deter-
mination established under this sec-
tion. These changes will be published
in the FEDERAL REGISTER.

(c) Class determinations made by the
Chief Counsel are listed in Appendices
B and C to this Part.
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(d) A class determination may state
that all of the information in the class:

(1) Is or is not governed by a par-
ticular section of this part or by a par-
ticular set of substantive criteria of
this part;

(2) Satisfies one or more of the appli-
cable substantive criteria; or

(3) Satisfies one or more of the sub-
stantive criteria, but only for a certain
period of time.

§512.17 How long should it take to de-
termine whether information is en-
titled to confidential treatment?

(a) When information claimed to be
confidential is requested under the
Freedom of Information Act, the deter-
mination will be made within twenty
(20) working days after NHTSA re-
ceives such a request or within thirty
(30) working days in unusual cir-
cumstances as provided under 5 U.S.C.
552(a)(6)(A). However, these time peri-
ods may be extended by the Chief
Counsel for good cause shown or on re-
quest from any person. An extension
will be made in accordance with 5
U.S.C. 552(a)(6)(A), and will be accom-
panied by a written statement setting
out the reasons for the extension.

(b) When information claimed to be
confidential is not requested under the
Freedom of Information Act, the deter-
mination of confidentiality will be
made within a reasonable period of
time, at the discretion of the Chief
Counsel.

§512.18 How will I be notified of the
confidentiality determination?

(a) If a request for confidential treat-
ment is granted, the submitter of the
information will be notified in writing
of the determination and of any appro-
priate limitations.

(b) If a request for confidential treat-
ment is denied in whole or in part, the
submitter of the information will be
notified in writing of the determina-
tion, and the reasons for the denial, by
certified mail, return receipt re-
quested. The information may be made
available to the public twenty (20)
working days after the submitter of
the information has received notice of
the denial, unless a request for recon-
sideration is filed. The information
may be released publicly on an earlier
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date, if the Chief Counsel determines in
writing that the public interest re-
quires that the information be made
available to the public on such date.

§512.19 What can I do if I disagree
with the determination?

(a) A submitter of information whose
request for confidential treatment is
denied in whole or in part, may peti-
tion for reconsideration of that deci-
sion. Petitions for reconsideration
shall be addressed to and received by
the Chief Counsel prior to the date on
which the information would otherwise
be made available to the public. The
determination by the Chief Counsel
upon such petition for reconsideration
shall be administratively final.

(b) If a person is unable to submit a
petition for reconsideration within
twenty (20) working days of receiving
notice that a claim for confidential
treatment was denied, that person may
submit a request for an extension of
time. The Chief Counsel must receive
any request for an extension of time
before the date on which the informa-
tion would be made available to the
public, and the request must be accom-
panied by an explanation describing
the reason for the request and the
length of time requested. The Chief
Counsel will determine whether to
grant or deny the extension and the
length of the extension.

(c) If a petition for reconsideration is
granted, the petitioner will be notified
in writing of the determination and of
any appropriate limitations.

(d) If a petition for reconsideration is
denied in whole or in part, or if a re-
quest for an extension is denied, the pe-
titioner will be notified in writing of
the denial, and the reasons for the de-
nial, and will be informed that the in-
formation will be made available to the
public not less than twenty (20) work-
ing days after the petitioner has re-
ceived notice of the denial. The infor-
mation may be released publicly on an
earlier date, if the Administrator de-
termines in writing that the public in-
terest requires that the information be
made available to the public on such
date.
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Subpart E—Agency Treatment of
Information Claimed To Be
Confidential

§512.20 How does the agency treat in-
formation submitted pursuant to
this part before a confidentiality
determination is made?

(a) Information received by NHTSA,
for which a properly filed confiden-
tiality request is submitted, will be
kept confidential until the Chief Coun-
sel makes a determination regarding
its confidentiality. Such information
will not be disclosed publicly, except in
accordance with this part.

(b) Redacted copies of documents
submitted to NHTSA under this part
will be disclosed to the public.

§512.21 How is information submitted
pursuant to this part treated once a
confidentiality determination is
made?

(a) Once the Chief Counsel makes a
determination regarding the confiden-
tiality of the submitted information,
all materials determined not to be en-
titled to confidential protection will be
disclosed to the public in accordance
with the determination, unless a time-
ly petition for reconsideration is re-
ceived by the agency.

(b) Upon receipt of a timely petition
for reconsideration under §512.19 of this
part, the submitted information will
remain confidential, pending a deter-
mination regarding the petition.

(¢c) Should the Chief Counsel, after
considering a petition for reconsider-
ation, decide that information is not
entitled to confidential treatment, the
agency may make the information
available after twenty (20) working
days after the submitter has received
notice of that decision from the Chief
Counsel unless the agency receives di-
rection from a court not to release the
information.

[68 FR 44228, July 28, 2003, as amended at 69
FR 21425, Apr. 21, 2004]

§512.22 Under what circumstances
may NHTSA modify a grant of con-
fidentiality?

(a) The Chief Counsel may modify a
grant of confidentiality based upon:

(1) Newly discovered or changed
facts;
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(2) A change in the applicable law;

(3) A change in class determination,
pursuant to §512.16;

(4) The passage of time; or

(5) A finding that the prior deter-
mination is erroneous.

(b) If the Chief Counsel believes that
an earlier determination of confiden-
tiality should be modified based on one
or more of the factors listed in para-
graph (a) of this section, the submitter
of the information will be notified in
writing that the Chief Counsel has
modified its earlier determination and
of the reasons for the modification, and
will be informed that the information
will be made available to the public in
not less than twenty (20) working days
from the date of receipt of the notice of
modification. The information may be
released publicly on an earlier date, if
the Administrator determines in writ-
ing that the public interest requires
that the information be made available
to the public on such date. The sub-
mitter may seek reconsideration of the
modification, pursuant to §512.19.

§512.23 Under what -circumstances
may NHTSA publicly release con-
fidential information?

(a) Information that has been
claimed or determined to be confiden-
tial under this part may be disclosed to
the public by the Administrator not-
withstanding such claim or determina-
tion, if disclosure would be in the pub-
lic interest as follows:

(1) Information obtained under chap-
ter 325, 327, 329 or 331 of title 49 of the
United States Code (formerly under the
Motor Vehicle Information and Cost
Savings Act) may be disclosed when
that information is relevant to a pro-
ceeding under the chapter under which
the information was obtained.

(2) Information obtained under chap-
ter 301 of title 49 of the United States
Code (49 U.S.C. §30101 et seq.), relating
to the establishment, amendment, or
modification of Federal motor vehicle
safety standards, may be disclosed
when relevant to a proceeding under
the chapter.

(3) Except as specified in the next
sentence, information obtained under
Chapter 301 of title 49 of the United
States Code (49 U.S.C. 30101 et seq.), re-
lated to a possible defect or noncompli-
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ance, shall be disclosed when the Ad-
ministrator decides the information
will assist in carrying out sections
30117(b) and 30118 through 30121 of title
49 or is required to be disclosed under
30118(a) of title 49, except as provided
in paragraph (a)(4) of this section.

(4) No information will be disclosed
under paragraph (a) of this section un-
less the submitter of the information is
given written notice of the Administra-
tor’s intention to disclose information
under this section. Written notice will
be given at least twenty (20) working
days before the day of release, unless
the Administrator finds that shorter
notice is in the public interest. The no-
tice under this paragraph will include a
statement of the Administrator’s rea-
sons for deciding to disclose the infor-
mation, and will afford the submitter
of the information an opportunity to
comment on the contemplated release
of the information. The Administrator
may also give notice of the con-
templated release of information to
other persons and may allow these per-
sons the opportunity to comment. In
making the determination to release
information pursuant to this section,
the Administrator will consider ways
to release the information that will
cause the least possible adverse effects
to the submitter.

(b) Notwithstanding any other provi-
sion of this part, information that has
been determined or claimed to be con-
fidential may be released:

(1) To a committee of Congress;

(2) Pursuant to an order of a court of
competent jurisdiction;

(3) To the Office of the Secretary,
U.S. Department of Transportation and
other Executive branch offices or other
Federal agencies in accordance with
applicable laws;

(4) With the consent of the submitter
of the information; and

(5) To contractors, if necessary for
the performance of a contract with the
agency or any Federal agency, with
specific prohibitions on further release
of the information.
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APPENDIX A TO PART 512—CERTIFICATE
IN SUPPORT OF REQUEST FOR CON-
FIDENTIALITY

Certificate in Support of Request for
Confidentiality

I , pursuant to the provisions of
49 CFR part 512, state as follows:

(1) I am (official’s name, title) and I am au-
thorized by (company) to execute this cer-
tificate on its behalf;

(2) I certify that the information contained
in (pertinent document(s)) is confidential
and proprietary data and is being submitted
with the claim that it is entitled to confiden-
tial treatment under 5 U.S.C. 552(b)(4) (as in-
corporated by reference in and modified by
the statute under which the information is
being submitted);

(3) I hereby request that the information
contained in (pertinent document(s)) be pro-
tected for (requested period of time);

(4) This certification is based on the infor-
mation provided by the responsible (com-
pany) personnel who have authority in the
normal course of business to release the in-
formation for which a claim of confiden-
tiality has been made to ascertain whether
such information has ever been released out-
side (company);

(5) Based upon that information, to the
best of my knowledge, information and be-
lief, the information for which (company)
has claimed confidential treatment has
never been released or become available out-
side (company); (except as hereinafter speci-
fied);

(6) I make no representations beyond those
contained in this certificate and, in par-
ticular, I make no representations as to
whether this information may become avail-
able outside (company) because of unauthor-
ized or inadvertent disclosure (except as
stated in paragraph 5); and

(7) I certify under penalty of perjury that
the foregoing is true and correct. Executed
on this the day of s . (If exe-
cuted outside of the United States of Amer-
ica: I certify under penalty of perjury under
the laws of the United States of America
that the foregoing is true and correct). (sig-
nature of official)

APPENDIX B TO PART 512—GENERAL
CLASS DETERMINATIONS

The Chief Counsel has determined that the
following types of information would pre-
sumptively be likely to result in substantial
competitive harm if disclosed to the public:

(1) Blueprints and engineering drawings
containing process and production data
where the subject could not be manufactured
without the blueprints or engineering draw-
ings except after significant reverse engi-
neering;
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(2) Future specific model plans (to be pro-
tected only until the date on which the spe-
cific model to which the plan pertains is first
offered for sale); and

(3) Future vehicle production or sales fig-
ures for specific models (to be protected only
until the termination of the production pe-
riod for the model year vehicle to which the
information pertains).

[68 FR 44228, July 28, 2003, as amended at 69
FR 21425, Apr. 21, 2004]

APPENDIX C TO PART 512—EARLY WARN-
ING REPORTING CLASS DETERMINA-
TIONS

(a) The Chief Counsel has determined that
the following information required to be sub-
mitted to the agency under 49 CFR 579, Sub-
part C, if released, is likely to cause substan-
tial harm to the competitive position of the
manufacturer submitting the information
and is likely to impair the government’s
ability to obtain necessary information in
the future:

(1) Reports and data relating to warranty
claim information and warranty adjustment
information for manufacturers of tires;

(2) Reports and data relating to field re-
ports, including dealer reports, product eval-
uation reports, and hard copies of field re-
ports; and

(3) Reports and data relating to consumer
complaints.

(b) The Chief Counsel has determined that
the following information required to be sub-
mitted to the agency under 49 CFR 579, Sub-
part C, if released, is likely to cause substan-
tial harm to the competitive position of the
manufacturer submitting the information:

(1) Reports of production numbers for child
restraint systems, tires, and vehicles other
than light vehicles, as defined in 49 CFR
579.4(c); and

(2) Lists of common green tire identifiers.

[72 FR 59470, Oct. 19, 2007]

APPENDIX D TO PART 512—VEHICLE
IDENTIFICATION NUMBER INFORMATION

The Chief Counsel has determined that the
disclosure of the last six (6) characters, when
disclosed along with the first eleven (11)
characters, of vehicle identification numbers
reported in information on incidents involv-
ing death or injury pursuant to the early
warning information requirements of 49 CFR
part 579 will constitute a clearly unwar-
ranted invasion of personal privacy within
the meaning of 5 U.S.C. 552(b)(6).

[72 FR 59470, Oct. 19, 2007]
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APPENDIX E TO PART 512—CONSUMER
ASSISTANCE TO RECYCLE AND SAVE
(CARS) CLASS DETERMINATIONS

(a) The Chief Counsel has determined that
the following information required to be sub-
mitted to the agency under 49 CFR part 599,
if released, is likely to cause substantial
harm to the competitive position of the enti-
ty submitting the information:

(1) Vehicle Manufacturer Issued Dealer
Identification Code;

(2) Dealer Bank Name, ABA Routing Num-
ber and Bank Account Number; and

(3) CARS Dealer Code and Authorization
Code.

(b) The Chief Counsel has determined that
the disclosure of the new vehicle owner’s
name, home address, telephone number,
state identification number and last six (6)
characters, when disclosed along with the
first eleven (11) characters, of the new vehi-
cle identification numbers reported in trans-
actions submitted to the agency under 49
CFR Part 599 will constitute a clearly un-
warranted invasion of personal privacy with-
in the meaning of 5 U.S.C. 552(b)(6).

[74 FR 37897, July 29, 2009]

APPENDIX F TO PART 512—0OMB
CLEARANCE

The OMB clearance number for this part
512 is 2127-0025.
[74 FR 37897, July 29, 2009]

PART 520—PROCEDURES  FOR
CONSIDERING ENVIRONMENTAL
IMPACTS

Subpart A—General

Sec.
520.1
520.2
520.3

Purpose and scope.

Policy.

Definitions.

520.4 Applicability.

520.5 Guidelines for identifying major ac-
tions significantly affecting the environ-
ment.

Subpart B—Procedures

520.21 Preparation of environmental re-
views, negative declarations, and notices
of intent.

520.22 Maintenance of a list of actions.

520.23 Preparation of draft environmental
impact statements.

520.24 Internal processing of draft environ-
mental impact statements.

520.25 External review of draft environ-
mental impact statements.

520.26 Public hearings.

520.27 Legislative actions.
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520.28 Preparation of final environmental
impact statements.
520.29 Internal review of final
mental impact statements.
520.30 Availability of final environmental
impact statements.

520.31 Amendments or supplements.

520.32 Emergency action procedures.

520.33 Timing of proposed NHTSA actions.

520.3¢ Comments on environmental state-
ments prepared by other agencies.

ATTACHMENT 1 TO PART 520—FORM AND CON-
TENT OF STATEMENT

ATTACHMENT 2 TO PART 520—AREAS OF ENVI-
RONMENTAL IMPACT AND FEDERAL AGEN-
CIES AND FEDERAL-STATE AGENCIES WITH
JURISDICTION BY LAW OR SPECIAL EXPER-
TISE TO COMMENT THEREON [NOTE]

ATTACHMENT 3 TO PART 520—OFFICES WITHIN
FEDERAL AGENCIES AND FEDERAL-STATE
AGENCIES FOR INFORMATION REGARDING
THE AGENCIES’ IMPACT STATEMENTS FOR
WHICH COMMENTS ARE REQUESTED [NOTE]

ATTACHMENT 4 TO PART 520—STATE AND
LOCAL AGENCY REVIEW OF IMPACT STATE-
MENTS

AUTHORITY: Secs. 102(2)(A), 102(2)(C), Pub.
L. 91-190, 83 Stat. 8563 (42 U.S.C. 4332); secs.
2(b), 4(f), Pub. L. 89-670, 80 Stat. 931 (49 U.S.C.
1651(b), 1653(f)); E.O. 11514, 35 FR 4247; 40 CFR
part 1500; DOT Order 5610.1B, 39 FR 35234; del-
egations of authority at 49 CFR 1.45, 1.51.

SOURCE: 40 FR 52396, Nov. 10, 1975, unless
otherwise noted.

environ-

Subpart A—General

§520.1 Purpose and scope.

(a) Section 102(2)(C) of the National
Environmental Policy Act of 1969 (83
Stat. 853; 42 U.S.C. 4332(2)(C)), as imple-
mented by Executive Order 11514 (3
CFR, 1966-1970 Comp., p. 902) and the
Council on Environmental Quality’s
Guidelines of April 23, 1971 (36 FR 7724),
requires that all agencies of the Fed-
eral Government prepare detailed envi-
ronmental statements on proposals for
legislation and other major Federal ac-
tions significantly affecting the qual-
ity of the human environment. The
purpose of the Act is to build into the
agency decision-making process careful
consideration of all environmental as-
pects of proposed actions.

(b) This part specifies National High-
way Traffic Safety Administration
(NHTSA) procedures for conducting en-
vironmental assessments and reviews,
and for the preparation of environ-
mental impact statements on proposals
for legislation and other major agency
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actions significantly affecting the
quality of the human environment.

§520.2 Policy.

The agency will strive to carry out
the full intent and purpose of the Na-
tional Environmental Policy Act of
1969 and related orders and statutes,
and take positive steps to avoid any ac-
tion which could adversely affect the
quality of the human environment.

§520.3 Definitions.

(a) Environmental assessment is a writ-
ten analysis describing the environ-
mental impact of a proposed or ongoing
agency action, submitted to the agency
either by its grantees or contractors,
or by any person outside the agency as
part of any program or project proposal
within the scope of activities listed in
§520.4(b).

(b) Environmental review is a formal
evaluation undertaken by the agency,
culminating in a brief document (the
environmental review report), to deter-
mine whether a proposed or ongoing
NHTSA action may have a significant
impact on the environment. The review
document will be included in the pro-
posed or ongoing agency action, and ei-
ther support a negative declaration or
recommend the preparation of a draft
environmental impact statement.

(c) Draft envirommental impact state-
ment (DEIS) means a preliminary state-
ment on the environmental impact of a
proposed or ongoing NHTSA action
which is circulated for comment and
review within and outside NHTSA.

(d) Final environmental impact state-
ment (FEIS) means a detailed state-
ment which, pursuant to section
102(2)(C) of the National Environmental
Policy Act, identifies and analyzes the
anticipated environmental impact of a
proposed or ongoing NHTSA action.

(e) Negative declaration means a state-
ment prepared subsequent to an envi-
ronmental review, which states that a
proposed or ongoing NHTSA action will
have no significant environmental im-
pact and therefore does not require a
draft or final environmental impact
statement.
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§520.4 Applicability.

(a) Scope. This part applies to all ele-
ments of NHTSA, including the Re-
gional Offices.

(b) Actions covered. Except as pro-
vided in paragraph (e) of this section,
this part applies to the following agen-
cy actions and such actions and pro-
posals as may be sponsored jointly
with another agency:

(1) New and continuing programs and
projects; budget proposals; legislative
proposals by the agency; requests for
appropriations; reports on legislation
initiated elsewhere where the agency
has primary responsibility for the sub-
ject matter involved; and any renewals
or reapprovals of the foregoing;

(2) Research, development, and dem-
onstration projects; formal approvals
of work plans; and associated con-
tracts;

(3) Rulemaking and regulatory ac-
tions, including Notices of Proposed
Rulemaking (NPRM); requests for pro-
curement (RFP); requests for grants
(Annual Work Programs); and con-
tracts;

(4) All grants, loans or other finan-
cial assistance for use in State and
Community projects;

(5) Annual State Highway Safety
Work Programs;

(6) Construction; leases; purchases;
operation of Federal facilities; and

(7) Any other activity, project, or ac-
tion likely to have a significant effect
on the environment.

(c) Continuing actions. This part ap-
plies to any action enumerated in para-
graph (b) of this section, even though
such actions arise from a project or
program initiated prior to enactment
of the National Environmental Policy
Act on January 1, 1970.

(d) Environmental assessments. Within
the scope of activities listed in
§520.4(b), any person outside the agen-
cy submitting a program or project
proposal may be requested to prepare
an environmental assessment of such
proposed action to be included in his
submission to the agency.

(e) Exceptions. (1) Assistance in the
form of general revenue sharing funds,
distributed under the State and Local
Fiscal Assistance Act of 1972, 31 U.S.C.
1221, with no control by the NHTSA
over the subsequent use of such funds;
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(2) Personnel actions;

(3) Administrative procurements
(e.g., general supplies) and contracts
for personal services;

(4) Legislative proposals originating
in another agency and relating to mat-
ters not within NHTSA’s primary areas
of responsibility;

(6) Project amendments (e.g., in-
creases in costs) which have no envi-
ronmental significance; and

(6) Minor agency actions that are de-
termined by the official responsible for
the actions to be of such limited scope
that they clearly will not have a sig-
nificant effect on the quality of the
human environment.

(f) Comnsolidation of statements. Pro-
posed actions (and alternatives there-
to) having substantially similar envi-
ronmental impacts may be covered by
a single environmental review and en-
vironmental impact statement or nega-
tive declaration.

§520.5 Guidelines for identifying
major actions significantly affecting
the environment.

(a) General guidelines. The phrase,
“major Federal actions significantly
affecting the quality of the human en-
vironment,” as used in this part, shall
be construed with a view to the overall,
cumulative impact of the actions,
other Federal projects or actions in the
area, and any further contemplated or
anticipated actions. Therefore, an envi-
ronmental impact statement should be
prepared in any of the following situa-
tions:

(1) Proposed actions which are local-
ized in their impact but which have a
potential for significantly affecting the
environment;

(2) Any proposed action which is like-
ly to be controversial on environ-
mental grounds;

(3) Any proposed action which has
unclear but potentially significant en-
vironmental consequences.

(b) Specific guidelines. While a precise
definition of environmental signifi-
cance that is valid in all contexts is
not possible, any of the following ac-
tions should ordinarily be considered
as significantly affecting the quality of
the human environment:

(1) Any matter falling under section
4(f) of the Department of Transpor-
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tation Act (49 U.S.C. 1653(f)) and sec-
tion 138 of Federal-aid highway legisla-
tion (23 U.S.C. 138), requiring the use of
any publicly owned land from a park,
recreation area, or wildlife and water-
fowl refuge of national, State, or local
significance as determined by the Fed-
eral, State, or local officials having ju-
risdiction thereof, or any land from an
historic site of national, State, or local
significance;

(2) Any matter falling under section
106 of the National Historic Preserva-
tion Act of 1966 (16 U.S.C. 470(f)), re-
quiring consideration of the effect of
the proposed action on any building in-
cluded in the National Register of His-
toric Preservation and reasonable op-
portunity for the Advisory Council on
Historic Preservation to comment on
such action;

(3) Any action that is likely to affect
the preservation and enhancement of
sites of historical, architectural, or ar-
chaeological significance;

(4) Any action that is likely to be
highly controversial regarding reloca-
tion housing;

(5) Any action that (i) divides or dis-
rupts an established community, dis-
rupts orderly, planned development, or
is inconsistent with plans or goals that
have been adopted by the community
in which the project is located; or (ii)
causes significantly increased conges-
tion;

(6) Any action that (i) involves incon-
sistency with any Federal, State, or
local law or administrative determina-
tion relating to the environment; (ii)
has a significantly detrimental impact
on air or water quality or on ambient
noise levels for adjoining areas; (iii) in-
volves a possibility of contamination
of a public water supply system; or (iv)
affects ground water, flooding, erosion,
or sedimentation;

(7) Any action that may directly or
indirectly result in a significant in-
crease in noise levels, either within a
motor vehicle’s closed environment or
upon nearby areas;

(8) Any action that may directly or
indirectly result in a significant in-
crease in the energy or fuel necessary
to operate a motor vehicle, including
but not limited to the following: (i) Ac-
tions which may directly or indirectly
result in a significant increase in the



§520.21

weight of a motor vehicle; and (ii) ac-
tions which may directly or indirectly
result in a significant adverse effect
upon the aerodynamic drag of a motor
vehicle;

(9) Any action that may directly or
indirectly result in a significant in-
crease in the amount of harmful emis-
sions resulting from the operation of a
motor vehicle;

(10) Any action that may directly or
indirectly result in a significant in-
crease in either the use of or the expo-
sure to toxic or hazardous materials in
the manufacture, operation, or disposal
of motor vehicles or motor vehicle
equipment;

(11) Any action that may directly or
indirectly result in a significant in-
crease in the problem of solid waste, as
in the disposal of motor vehicles or
motor vehicle equipment;

(12) Any action that may directly or
indirectly result in a significant deple-
tion of scarce natural resources associ-
ated with the manufacture or oper-
ation of motor vehicles or motor vehi-
cle equipment; and

(13) Any other action that causes sig-
nificant environment impact by di-
rectly or indirectly affecting human
beings through adverse impacts on the
environment.

(c) Research activities. (1) In accord-
ance with DOT Order 5610.1B, the As-
sistant Secretary for Systems Develop-
ment and Technology (TST) will pre-
pare, with the concurrence of the
NHTSA, proposed procedures for as-
sessing the environmental con-
sequences of research activities. Until
final procedures are promulgated, the
following factors are to be considered
for periodic evaluation to determine
when an environmental statement is
required for such programs:

(i) The magnitude of Federal invest-
ment in the program;

(ii) The likelihood of widespread ap-
plication of the technology;

(iii) The degree of environmental im-
pact which would occur if the tech-
nology were widely applied; and

(iv) The extent to which continued
investment in the new technology is
likely to restrict future alternatives.

(2) The statement or environmental
review culminating in a negative dec-
laration must be written late enough
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in the development process to contain
meaningful information, but early
enough so that this information can
practically serve as an input in the de-
cision-making process. Where it is an-
ticipated that an environmental im-
pact statement may ultimately be re-
quired but its preparation is still pre-
mature, the office shall prepare a pub-
licly available record briefly setting
forth the reasons for its determination
that a statement is not yet necessary.
This record shall be updated at least
quarterly, or as may be necessary when
significant new information becomes
available concerning the potential en-
vironmental impact of the program. In
any case, a statement or environ-
mental review culminating in a nega-
tive declaration must be prepared be-
fore research activities have reached a
state of investment or commitment to
implementation likely to determine
subsequent development or restrict
later alternatives. Statements on tech-
nology research and development pro-
grams shall include an analysis not
only of alternative forms of the same
technology that might reduce any ad-
verse environmental impacts but also
of alternative technologies that would
serve the same function as the tech-
nology under consideration. Efforts
shall be made to involve other Federal
agencies and interested groups with
relevant expertise in the preparation of
such statements because the impacts
and alternatives to be considered are
likely to be less well defined than in
other types of statements.

Subpart B—Procedures

§520.21 Preparation of environmental
reviews, negative declarations, and
notices of intent.

(a) General responsibilities—(1) Asso-
ciate Administrators and Chief Counsel.
Each Associate Administrator and the
Chief Counsel is responsible for deter-
mining, in accordance with Subpart A,
whether the projects and activities
under his jurisdiction require an envi-
ronmental review, and for preparing all
such reviews, negative declarations,
and notices of intent.

(2) Regional Administrators. Each Re-
gional Administrator, in consultation
with the Governor’s Representative, is
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responsible for determining, in accord-
ance with Subpart A, whether proposed
State activities in his Region, as stated
in Annual Work Programs, require an
environmental review, and for the pre-
paring all such reviews, negative dec-
larations, and notices of intent.

(38) Associate Administrator for Plan-
ning and Evaluation. The Associate Ad-
ministrator for Planning and Evalua-
tion may request in accordance with
the requirements of this order, that the
appropriate Associate Administrator or
Regional Administrator prepare an En-
vironmental review or Environmental
Impact Statement for any proposed or
continuing NHTSA action, or comment
on any environmental statement pre-
pared by other agencies.

(b) Coordination. Coordination with
appropriate local, State and Federal
agencies should be accomplished dur-
ing the early stages by the responsible
official to assist in identifying areas of
significance and concern. Existing pro-
cedures, including those established
under the Office of Management and
Budget (OMB) Revised Circular A-95,
should be used to the greatest extent
practicable to accomplish this early
coordination.

(c) Applicants. (1) Each applicant for a
grant, loan, or other financial assist-
ance for use in State and community
projects may be requested to submit,
with the original application, an envi-
ronmental assessment of the proposed
project.

(2) Under OMB Revised Circular A-95,
‘“Evaluation, Review, and Coordination
of Federal Assistance Programs and
Projects,”” and DOT 4600.4B, ‘‘Evalua-
tion, Review and Coordination of DOT
Assistance Programs and Projects,”
dated February 27, 1974, a grant appli-
cant must notify the clearinghouse of
its intention to apply for Federal pro-
gram assistance. The notification must
solicit comments on the project and its
impacts from appropriate State and
local agencies. Since it is the NHTSA’s
policy to assure that (i) interested par-
ties and Federal, State, and local agen-
cies receive early notification of the
decision to prepare an environmental
impact statement, and (ii) their com-
ments on the environmental effects of
the proposed Federal action are solic-
ited at an early stage in the prepara-
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tion of the draft impact statement,
this early notification requirement
may be met by a grant applicant by
sending the notification to interested
parties and agencies at the same time
it is sent to the clearinghouse.

(d) Consultants. Consultants may pre-
pare background or preliminary mate-
rial and assist in preparing a draft or
final environmental statement for
which the NHTSA takes responsibility.
Care should be exercised in selecting
consultants, and in reviewing their
work, to insure complete and objective
consideration of all relevant project
impacts and alternatives, particularly
if the consultant may expect further
contracts based on the outcome of the
environmental decision.

(e) Environmental review report. The
environmental review shall culminate
in a brief written report of the same
title, which shall be included in the
proposed or ongoing agency action, and
which:

(1) Describes the proposed or ongoing
NHTSA action, the environment af-
fected, and the anticipated benefits;

(2) Evaluates the potential environ-
mental impact, including those adverse
impacts which cannot be avoided,
should the proposal be implemented or
the action continued;

(3) Assesses the alternatives to the
proposed or ongoing action and their
potential environmental impact;

(4) Evaluates the cumulative and
long-term environmental effects of the
proposed or ongoing action;

(5) Describes the irreversible and ir-
retrievable commitments of resources
involved in the proposal’s implementa-
tion or the action’s continuance;

(6) Identifies any known or potential
conflicts with State, regional, or local
plans and programs;

(7) Weighs and analyzes the antici-
pated benefits against the environ-
mental and other costs of the proposed
or ongoing action in a manner which
reflects similar comparisons of reason-
ably available alternatives; and

(8) Concludes with a negative dec-
laration or recommends the prepara-
tion of a DEIS.

(f) Negative declarations. (1) If the re-
sponsible official judges that the envi-
ronmental impact of a proposed or on-
going action under his jurisdiction will
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not significantly affect the quality of
the human environment, the following
declaration will be included in the en-
vironmental review report:

It is the judgment of this agency, based on
available information, that no significant
environmental impact will result from exe-
cution of this action.

(2) A DEIS may be changed to a nega-
tive declaration if the public review
process indicates that the proposal or
ongoing action will not have a signifi-
cant effect upon the environment.

(3) An index of all negative declara-
tions and a copy of each environmental
review report shall be retained by the
responsible official under whose juris-
diction it was prepared and shall be
made available for public inspection
upon request.

(g) Notice of intent to prepare a draft
environmental impact statement. If the
responsible official under whose juris-
diction an environmental review is pre-
pared determines that the proposed or
ongoing action could have a poten-
tially significant effect on the quality
of the environment, he shall: coordi-
nate with the Associate Administrator
for Planning and Evaluation and the
Chief Counsel, transmit to appropriate
Federal, State and local agencies and
have published in the FEDERAL REG-
ISTER a notice of intent to prepare an
environmental statement as soon as is
practicable after the determination to
prepare such a statement.

§520.22 Maintenance of a list of ac-
tions.

(a) The Associate Administrator for
Planning and Evaluation shall be re-
sponsible for the preparation and main-
tenance of a list of actions for which
draft or final environmental impact
statements have been or are to be pre-
pared. This list shall be on file with the
Associate Administrator for Planning
and Evaluation and shall be available
for public inspection in the Docket
Section upon request. A copy of the
initial list and its updatings at the end
of each calendar quarter shall be trans-
mitted by the Associate Administrator
for Planning and Evaluation to TES
and CEQ.

(b) If a determination is made that
an environmental statement is not nec-
essary for a proposed action (1) which
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has been identified as normally requir-
ing preparation of a statement, (2)
which is similar to actions for which a
significant number of statements have
been prepared, (3) which the agency has
previously announced would be the
subject of a statement, or (4) for which
the official responsible for such pro-
posal has made a negative determina-
tion in response to a request from the
CEQ, a record briefly setting forth the
decision and the reasons for that deter-
mination shall be prepared by the re-
sponsible official. Such a record of neg-
ative determinations and any evalua-
tions made pursuant to §520.21 which
conclude that preparation of a state-
ment is not yet timely shall be pre-
pared by the responsible official, sub-
mitted to the Associate Administrator
for Planning and Evaluation, and made
available by the Associate Adminis-
trator for Planning and Evaluation in
the same manner as provided in para-
graph (a) of this section for lists of
statements under preparation.

§520.23 Preparation of draft environ-
mental impact statements.

(a) Planning stage. (1) When a DEIS is
to be prepared, the responsible official
shall promptly initiate its preparation
and develop a schedule in consultation
with the Associate Administrator for
Planning and Evaluation, to assure
completion prior to the first signifi-
cant point of decision in the program
or project development process.

(2) The environmental impacts of
proposed activities should be initially
assessed concurrently with the initial
technical and economic studies.

(3) Section 102(2)(A) of NEPA requires
each Federal agency to utilize a ‘‘sys-
tematic, interdisciplinary approach”
to plans and programs affecting the en-
vironment. To assure that all environ-
mental impacts are identified and as-
sessed, all relevant disciplines should
be represented. If the necessary dis-
ciplines are not represented on the
staff of the applicant or NHTSA, it is
appropriate to use professional services
available in other Federal, State or
local agencies, universities, or con-
sulting firms. The use of the inter-
disciplinary approach should not be
limited to the environmental state-
ment. This approach should also be
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used in the early planning stages to
help assure a systematic evaluation of
reasonable alternative courses of ac-

tion and their potential social, eco-
nomic, and environmental con-
sequences.

(b) Form and content requirements. At-
tachment 1 of this order prescribes the
form and content requirements to be
followed for each draft and final envi-
ronmental impact statement. The
DEIS must fulfill and satisfy, to the
fullest extent possible at the time it is
prepared, the requirements established
for final statements.

(c) Lead agency. CEQ guidelines pro-
vide that when more than one Federal
agency (1) directly sponsors an action,
or is directly involved in an action
through funding, licenses, or permits,
or (2) is involved in a group of actions
directly related to each other because
of their functional interdependence and
geographical proximity, consideration
should be given to preparing one state-
ment for all the Federal actions in-
volved. Agencies in such cases should
consider the designation of a single
‘“‘lead agency’ to assume supervisory
responsibility for preparation of a joint
statement. Where a lead agency pre-
pares the statement, the other agencies
involved should provide assistance with
respect to their areas of jurisdiction
and expertise. The statement should
contain an evaluation of the full range
of Federal actions involved, should re-
flect the views of all participating
agencies, and should be prepared before
major or irreversible actions have been
taken by any of the participating agen-
cies. Some relevant factors in deter-
mining an appropriate lead agency are:
The time sequence in which the agen-
cies become involved, the magnitude of
their respective involvement, and their
relative expertise with respect to the
project’s environmental effects. Ques-
tions concerning ‘‘lead agency’ deci-
sions should be raised with CEQ
through TES. For projects serving and
primarily involving land owned by or
under the jurisdiction of another Fed-
eral agency, that agency may be the
appropriate lead agency.

(d) Applicants. Where the agency re-
quests an applicant for financial assist-
ance or other agency approval to sub-
mit an environmental assessment, the
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responsible official will (1) assist the
applicant by outlining the information
required, and (2) in all cases make his
own evaluation of the environmental
issues involved and take responsibility
for the scope and content of draft and
final environmental statements.

§520.24 Internal processing of draft
environmental impact statements.

Before circulating a DEIS for exter-
nal review, the official responsible for
the DEIS shall receive the concurrence
of the Associate Administrator for
Planning and Evaluation and the Chief
Counsel; and prepare a memorandum
for approval by the Administrator
which shall:

(a) Set forth the basis on which it
was determined that a potentially sig-
nificant environmental effect exists;

(b) Attach the DEIS;

(c) Identify the Federal, State, and
local agencies and private sources from
which comments on the DEIS are pro-
posed to be solicited (see Attachment
2);1 and

(d) Include a recommendation on
whether a public hearing on the pro-
posed action should be held.

§520.25 External review of draft envi-
ronmental impact statements.

(a) Requirements. The official respon-
sible for the DEIS shall:

(1) Transmit 5 copies of the DEIS to
the CEQ and 2 copies to TES;

(2) Solicit comments from all Fed-
eral, State, and local agencies which
have jurisdiction by law or special ex-
pertise with respect to the possible en-
vironmental impact involved, and from
the public (see Attachment 2); and

(3) Inform the public and interested
parties of the availability of the DEIS
and provide copies as appropriate; and

(4) Allow a comment period of not
less than 456 days from the Friday of
the week following receipt of the draft
impact statement by CEQ. Requests for
extensions shall be granted whenever
possible, and particularly when war-
ranted by the magnitude and com-
plexity of the statement or the extent
of citizen interest.

(b) Procedures—(1) Federal and Fed-
eral-State agency review. (i) The DEIS

1Filed as part of the original document.
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shall be circulated for review to the
Federal and Federal-State agencies
with special expertise or jurisdiction
by law with regard to the potential en-
vironmental impact involved. These
agencies and their relevant areas of ex-
pertise are identified in Attachment 2.

(ii) For actions within the jurisdic-
tion of the Environmental Protection
Agency (air or water quality, solid
wastes, pesticides, radiation standards,
noise), the DEIS shall be sent to EPA.

(iii) For actions which would affect
any property that is included in the
National Register of Historic Preserva-
tion, the DEIS should be sent to the
Advisory Council on Historic Preserva-
tion and the State Liaison Office for
Historic Preservation.

(2) State and local review. Where a re-
view of the proposed action by State
and local agencies authorized to de-
velop and enforce environmental stand-
ards is relevant, comments are to be
solicited directly from such agencies
with known responsibilities in environ-
mental matters, and shall be obtained
as follows:

(i) Where review of direct Federal de-
velopment projects, and of projects as-
sisted under programs listed in Attach-
ment D to revised OMB Circular A-95
(as implemented by DOT 4600.4B
“Evaluation, Review and Coordination
of DOT Assistance Programs and
Projects”, dated February 27, 1974),
takes place prior to preparation of an
environmental statement, comments of
the reviewing agencies on the environ-
mental effects of the proposed project
are inputs to the environmental state-
ment. These comments shall be at-
tached to the draft statement when it
is circulated for review and copies of
the draft shall be sent to those who
commented. A-05 clearinghouses or
other agencies designated by the Gov-
ernor may also secure comments on en-
vironmental statements. In all cases,
copies of the draft environmental
statements shall be sent to clearing-
houses and to the applicant whose
project is the subject of the statement.

(ii) Comments shall be directly ob-
tained from appropriate State and
local agencies, except where review is
secured by agreement through A-95
clearinghouses, unless the Governor of
the appropriate State has designated

74

49 CFR Ch. V (10-1-12 Edition)

some other point for obtaining his re-
view. Instructions for obtaining the
views of such agencies are contained in
the joint OMB-CEQ memorandum (see
Attachment 4). Comments shall be so-
licited from municipalities and coun-
ties on all projects located therein.

(iii) State and local review of NHTSA
procedures, regulations, and policies
for administering Federal programs of
assistance to State and local govern-
ments shall be obtained pursuant to
procedures established by OMB Cir-
cular No. A-85.

(iv) Generally, environmental state-
ments on legislative and budget pro-
posals may be excluded from State and
local review.

(3) General public review. (i) At the
time the DEIS is circulated to Federal,
State, and local agencies, public avail-
ability of the DEIS for comment and
review will be announced by the CEQ in
the FEDERAL REGISTER. Copies of the
DEIS should be sent to known inter-
ested parties, and press releases should
be sent to local news media advising
where the DEIS is available and how
copies may be obtained. The Office of
Public Affairs and Consumer Services
shall maintain a list of groups, includ-
ing conservation organizations and
motor vehicle manufacturers, known
to be interested in the agency’s activi-
ties, and directly notify such groups of
the availability of the DEIS or send
them a copy as soon as it has been pre-
pared.

(ii) A DEIS should be available to the
public at least 30 days prior to the time
of a public hearing on the DEIS.

(iii) Copies of the DEIS will be made
available at the NHTSA Docket Sec-
tion, Room 5109, 400 Seventh Street,
SW., Washington, DC 20590, and, where
appropriate, NHTSA Regional Offices,
at the offices of any applicants or
grantees, at appropriate State, re-
gional, and metropolitan clearing
houses, and local public libraries, and
furnished to public and private organi-
zations and individuals with special ex-
pertise with respect to the potential
environmental impact involved, and to
those with an interest in the action
who request an opportunity to com-
ment. Copies to be made available to
the public shall be provided without
charge to the extent practicable, or at
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a fee which is not more than the actual
cost of reproducing copies required to
be sent to other Federal agencies, in-
cluding the CEQ.

(iv) A copy of the DEIS should in all
cases be sent to any applicant whose
project is the subject of the statement.

(v) If a DEIS is changed to a negative
declaration as a result of the public re-
view process, all agencies and individ-
uals that received copies and/or com-
mented on the DEIS must be informed
that a negative declaration was sub-
stituted for the DEIS and given a brief
explanation of the reason for such sub-
stitution.

(c) Utilization of comments. Comments
received on the draft statement, and
inputs (in summary form, if appro-
priate) from the processes for citizen
participation, shall accompany the en-
vironmental statement through the
normal internal project or program re-
view process.

§520.26 Public hearings.

(a) A public hearing on a proposed or
ongoing action covered by a DEIS shall
be held upon the determination by the
official responsible for such action, in
consultation with the Associate Ad-
ministrator for Planning and Evalua-
tion, that a public hearing would be ap-
propriate and in the public interest. In
deciding whether a public hearing is
appropriate, the responsible official
should consider:

(1) The magnitude of the proposal in
terms of economic costs, the geo-
graphic area involved, and the unique-
ness or size of the commitment of the
resources involved;

(2) The degree of interest in the pro-
posal, as evidenced by requests from
the public and from Federal, State, and
local authorities that a hearing be
held;

(3) The likelihood that information
will be presented at the hearing which
will be of assistance to the agency in
fulfilling its responsibilities under the
NEPA;

(4) The extent to which public in-
volvement already has been achieved
through other means, such as earlier
public hearings, meetings with citizen
representatives, and/or written com-
ments on the proposed action; and
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(5) The extent of potential environ-
mental impact.

(b) If it is determined that a public
hearing is to be held in accordance
with paragraph (a) of this section, the
official responsible for the action shall
both announce the hearing through
newspaper articles, direct notification
to interested parties, and clearing-
houses, and cause a notice to be issued
in the FEDERAL REGISTER at least 30
days prior to the time of such hearing:

(1) Identifying the subject matter of
the hearing;

(2) Announcing the date, time, and
place of the hearing and the procedures
to be followed; and

(3) Announcing the availability of the
DEIS and any other information, as ap-
propriate, for public inspection at one
or more locations in the area affected
by the action.

§520.27 Legislative actions.

(a) A DEIS on both legislative pro-
posals and reports for which NHTSA ei-
ther develops the Departmental posi-
tion or originates the legislation will
be cleared with TES, filed with CEQ,
and submitted to the Office of Manage-
ment and Budget through the normal
DOT and NHTSA legislative process.

(b) The preparation, circulation, and
filing of the environmental statement
shall be in accordance with OMB Bul-
letin 72-6, ‘“‘Proposed Federal Actions
Affecting the Environment.”

(c) A DEIS and any comments that
have been received should be available
to the Congress and to the public for
consideration in connection with the
proposed legislation or report on pro-
posed legislation. In cases where the
scheduling of Congressional hearings
on recommendations or reports on pro-
posals for legislation which the Depart-
ment has forwarded to the Congress
does not allow adequate time for the
completion of a FEIS, a DEIS may be
furnished to the Congress and made
available to the public pending trans-
mittal of the comments as received and
the final text.

§520.28 Preparation of final environ-
mental impact statements.

(a) If the action is to go forward and
the DEIS has not been changed to a
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negative declaration, as soon as prac-
ticable after the expiration of the com-
ment period and hearing process, if
any, the official responsible for the ac-
tion shall prepare a final environ-
mental impact statement (FEIS), tak-
ing into account all comments received
and issues raised during such period
and process.

(b) The FEIS shall conform to the
guidelines for form and content in At-
tachment 1.

(c) The FEIS shall then be submitted
to the Chief Counsel by the official re-
sponsible for the action, for determina-
tion of legal sufficiency.

§520.29 Internal review of final envi-
ronmental impact statements.

(a) Upon completion of the review for
legal sufficiency of the FEIS, the Chief
Counsel shall transmit 2 copies of the
FEIS to TES for concurrence. Unless
other notification is provided within 2
weeks after receipt in TES, the state-
ment will be considered concurred in
by TES.

(b) After concurrence by TES, the
FEIS will be transmitted by the Chief
Counsel to the Administrator for ap-
proval.

(c) If an action requires the personal
approval of the Secretary or Deputy
Secretary pursuant to a request by
them or by TES, TGC, or the NHTSA
office originating the action, the final
environmental statement shall be ac-
companied by a brief cover memo-
randum requesting the Secretary’s or
Deputy Secretary’s approval of the ac-
tion.

(1) The memorandum shall have sig-
nature lines for the concurrence of the
Assistant Secretary for Environment,
Safety, and Consumer Affairs, the Gen-
eral Counsel, and the Deputy Sec-
retary, and for the approval of the Sec-
retary or Deputy Secretary.

(2) TES, in conjunction with the Ex-
ecutive Secretary, is responsible for in-
forming the Assistant Secretary for
Congressional and Intergovernmental
Affairs and the Office of Public Affairs
of the Secretary’s decisions so that
they, in coordination with the oper-
ating administrations or other Secre-
tarial Offices involved, may take the
appropriate actions.
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§520.30 Availability of final environ-
mental impact statements.

(a) Pending final approval and filing
with CEQ, a proposed FEIS may be
made available to the public and Fed-
eral, State, or local agencies if it car-
ries a notation that it is not approved
and filed.

(b) After approval by the Adminis-
trator, the Associate Administrator for
Planning and Evaluation will send 5
copies of the FEIS (together with com-
ments) to the CEQ; individual copies
with comments attached to the EPA
and all Federal, State, and local agen-
cies and members of the public who
submitted comments on the DEIS or
requested copies of the FEIS. If the
length of the statement or the number
of comments make this distribution re-
quirement highly impractical, TES
should be consulted to consider an al-
ternative arrangement.

(c) Copies of the FEIS will be made
available in the NHTSA Docket Sec-
tion, Room 5109, 400 Seventh Street
SW., Washington, DC 20590, and, where
appropriate, NHTSA Regional Offices,
at the offices of any applicants or
grantees, and at appropriate State, re-
gional, and metropolitan clearing-
houses and, where the impact is local-
ized, public libraries.

(d) The official responsible for the ac-
tion shall, upon request, make avail-
able copies of the FEIS and substantive
comments received on the DEIS with-
out charge to the extent practicable, or
at a fee which is not more than the ac-
tual cost of reproducing copies.

(Authority: Secs. 102(a)(A), 102(2)(C), Pub. L.
91-190, 83 Stat. 853 (42 U.S.C. 4332); secs. 2(b),
4(f), Pub. L. 89-670, 80 Stat. 931 (49 U.S.C.
16561(b), 1663(f); E. O. 11514, 35 FR 4247; 40 CFR
Part 1500; DOT Order 5610.1B, 39 FR 35234;
delegations of authority at 49 CFR 1.45, 1.50
and 501.7)

[40 FR 52396, Nov. 10, 1975, as amended at 48
FR 44081, Sept. 27, 1983]

§520.31 Amendments or supplements.

A draft or final environmental im-
pact statement may be amended or
supplemented. Supplements or amend-
ments should be considered when sub-
stantial changes are made in the pro-
posed or ongoing action that will intro-
duce a new or changed environmental
effect of significance to the quality of
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the environment, or significant new in-
formation becomes available con-
cerning its environmental aspects. In
such cases, the supplement or amend-
ment shall be processed in consultation
with TES with respect to the need for,
or desirability of, recirculating the
statement for the appropriate period.
TES concurrence must be secured be-
fore issuance.

§520.32 Emergency action procedures.

The CEQ Guidelines allow modifica-
tion of requirements in case of a na-
tional emergency, a disaster or similar
great urgency. The processing times
may be reduced, or if the emergency
situation warrants, preparation and
processing of a DEIS, FEIS, or negative
declaration may be abbreviated. Such
procedural changes, however, should be
requested only for those projects where
the need for immediate action requires
processing in other than the normal
manner.

§520.33 Timing of proposed NHTSA
actions.

To the maximum extent practicable,
no administrative action (i.e., any pro-
posed action to be taken by the agency
other than agency proposals for legisla-
tion to Congress, budget proposals, or
agency reports on legislation) subject
to this part and covered by an environ-
mental impact statement shall be
taken sooner than 90 days after a DEIS
has been circulated for comment, fur-
nished to the CEQ, and made public.
Neither shall such administrative ac-
tion be taken sooner than 30 days after
the FEIS (together with comments)
has been filed with CEQ, and made
available to commenting agencies and
the public. If the FEIS is filed within 90
days after a DEIS has been circulated
for comment, furnished to the CEQ and
made public, the 30-day period and 90-
day period may run concurrently to
the extent that they overlap. The 90-
day time period is measured from the
date of publication in the FEDERAL
REGISTER of the list of weekly filings of
environmental impact statements with
the CEQ, but the 30-day period is com-
puted from the date of receipt by the
CEQ.
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§520.34 Comments on environmental
statements prepared by other agen-
cies.

(a) All requests for NHTSA’s views on
a DEIS or a proposed action under-
going environmental review by another
agency will be transmitted to the Asso-
ciate Administrator for Planning and
Evaluation for action or referral to
TES where appropriate. Offices within
NHTSA may be requested by the Asso-
ciate Administrator for Planning and
Evaluation to supply any pertinent in-
formation and comments for a coordi-
nated agency response.

(b) NHTSA’s comments and the com-
ments of any offices responding to a re-
quest by the Associate Administrator
for Planning and Evaluation should be
organized in a manner consistent with
the structure of an environmental re-
view set out in §520.21(e). NHTSA pro-
grams that are environmentally re-
lated to the proposed action under re-
view should be identified so inter-
relationships may receive due consider-
ation.

(c) Copies of NHTSA’s comments on
environmental statements prepared by
other agencies shall be distributed as
follows:

(1) The original and 1 copy to the re-
questing agency;

(2) 1 copy to TES-70; and

(3) 5 copies to CEQ.

(d) Requests by the public for copies
should be referred to the agency origi-
nating the statement.

ATTACHMENT 1 TO PART 520—FORM AND
CONTENT OF STATEMENT

1. Form. a. Each statement will be headed
as follows:

DEPARTMENT OF TRANSPORTATION NATIONAL
HIGHWAY TRAFFIC SAFETY ADMINISTRATION

(Draft) Environmental Impact Statement
Pursuant to section 102(2)(C), Pub. L. 91-190;
83 Stat. 853; 42 U.S.C. 4332(2)(C).

b. The heading specified above shall be
modified to indicate that the statement also
covers sections 4(f) of the DOT Act or 106 of
the National Historic Preservation Act,
when appropriate.

c. Each statement will, as a minimum,
contain sections corresponding to paragraph
3 herein, supplemented as necessary to cover
other matters provided in this Attachment.

d. The format for the summary to accom-
pany draft and final environmental state-
ments is as follows:
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SUMMARY

(Check one) ( ) Draft ( ) Final; Depart-
ment of Transportation, National Highway
Traffic Safety Administration. Name, ad-
dress, and telephone number of individual
who can be contacted for additional informa-
tion about the proposed action or the state-
ment. (Note: DOT Order 2100.2 prescribes pro-
cedures for reporting public contacts in rule-
making.)

(1) Name of Action. (Check one) ( ) Ad-
ministrative Action. ( ) Legislative Action.

(2) Brief description of action indicating
what States (and counties) are particularly
affected.

(3) Summary of environmental impact and
adverse environmental effects.

(4) List alternatives considered.

(5)(a) (For draft statements) List all Fed-
eral, State, and local agencies from which
comments have been requested.

(b) (For final statements) List all Federal,
State, and local agencies and other sources
from which written comments have been re-
ceived.

(6) Dates the draft statement and the final
statement if issued were made available to
the Council on Environmental Quality and
the public.

2. Guidance as to content of statement.
The following paragraphs of this Attachment
are intended to be considered, where rel-
evant, as guidance regarding the content of
environmental statements. This guidance is
expected to be supplemented by research re-
ports, guidance on methodology, and other
material from the literature as may be perti-
nent to evaluation of relevant environmental
factors.

3. General content. The following points
are to be covered:

a. A description of the proposed Federal ac-
tion (e.g., “The proposed Federal action is
approval of a grant application to construct
* % %) g statement of its purpose, and a de-
scription of the environment affected, in-
cluding information, summary technical
data, and maps and diagrams where relevant,
adequate to permit an assessment of poten-
tial environmental impact by commenting
offices and the public.

(1) Highly technical and specialized anal-
yses and data should generally be avoided in
the body of the draft impact statement. Such
materials should be appropriately summa-
rized in the body of the environmental state-
ment and attached as appendices or
footnoted with adequate bibliographic ref-
erences.

(2) The statement should succinctly de-
scribe the environment of the area affected
as it exists prior to a proposed action, in-
cluding other related Federal activities in
the area, their interrelationships, and cumu-
lative environmental impact. The amount of
detail provided in such descriptions should
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be commensurate with the extent and ex-
pected impact of the action, and with the
amount of information required at the par-
ticular level of decision making (planning,
feasibility, design, etc.). In order to insure
accurate descriptions and environmental
considerations, site visits should be made
where appropriate.

(3) The statement should identify, as ap-
propriate, population and growth character-
istics of the affected area and any population
and growth assumptions used to justify the
project or program or to determine sec-
ondary population and growth impacts re-
sulting from the proposed action and its al-
ternatives (see paragraph 3c(2)). In dis-
cussing these population aspects, the state-
ment should give consideration to using the
rates of growth in the region of the project
contained in the projection compiled for the
Water Resources Council by the Bureau of
Economic Analysis of the Department of
Commerce and the Economic Research Serv-
ice of the Department of Agriculture (the
OBERS projection).

(4) The sources of data used to identify,

quantify, or evaluate any or all environ-
mental consequences must be expressly
noted.

b. The relationship of the proposed action
and how it may conform to or conflict with
adopted or proposed land use plans, policies,
controls, and goals and objectives as have
been promulgated by affected communities.
Where a conflict or inconsistency exists, the
statement should describe the extent of rec-
onciliation and the reasons for proceeding
notwithstanding the absence of full rec-
onciliation.

c. The probable impact of the proposed ac-
tion on the environment. (1) This requires
assessment of the positive and negative ef-
fects of the proposed action is it affects both
national and international human environ-
ment. The attention given to different envi-
ronmental factors will vary according to the
nature, scale, and location of proposed ac-
tions. Among factors to be considered should
be the potential effect of the action on such
aspects of the environment as those listed in
Attachment 2, and in section 520.5(b), supra.
Primary attention should be given in the
statement to discussing those factors most
evidently impacted by the proposed action.

(2) Secondary and other foreseeable effects,
as well as primary consequences for the envi-
ronment, should be included in the analyses.
Secondary effects, such as the impact on fuel
consumption, emissions, or noise levels of
automobiles or in the use of toxic or scarce
materials, may be more substantial than the
primary effects of the original action.

d. Alternatives to the proposed action, in-
cluding, where relevant, those not within the
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existing authority of the responsible pre-
paring office. Section 102(2)(D) of NEPA re-
quires the responsible agency to ‘‘study, de-
velop, and describe appropriate alternatives
to recommended courses of action in any
proposal which involves unresolved conflicts
concerning alternative uses of available re-
sources.”” A rigorous exploration and an ob-
jective evaluation of the environmental im-
pacts of all reasonable alternative actions,
particularly those that might enhance envi-
ronmental quality or avoid some or all of the
adverse environmental effects, are essential.
Sufficient analysis of such alternatives and
their environmental benefits, costs, and
risks should accompany the proposed action
through the review process in order not to
foreclose prematurely options which might
enhance environmental quality or have less
detrimental effects. Examples of such alter-
natives include: The alternatives of not tak-
ing any action or of postponing action pend-
ing further study; alternatives requiring ac-
tions of a significantly different nature
which would provide similar benefits with
different environmental impacts, e.g., low
capital intensive improvements, mass tran-
sit alternatives to highway construction; al-
ternatives related to different locations or
designs or details of the proposed action
which would present different environmental
impacts. In each case, the analysis should be
sufficiently detailed to reveal comparative
evaluation of the environmental benefits,
costs, and risks of the proposed action and
each reasonable alternative. Where an exist-
ing impact statement already contains such
an analysis its treatment of alternatives
may be incorporated, provided such treat-
ment is current and relevant to the precise
purpose of the proposed action.

e. Any probable adverse environmental
effacts which cannot be avoided (such as
water or air pollution, noise, undesirable
land use patterns, or impacts on public parks
and recreation areas, wildlife and waterfowl
refuges, or on historic sites, damage to life
systems, traffic congestion, threats to
health, or other consequences adverse to the
environmental goals set out in section 101(b)
of NEPA). This should be a brief section
summarizing in one place those effects dis-
cussed in paragraph 3c that are adverse and
unavoidable under the proposed action. In-
cluded for purposes of contrast should be a
clear statement of how all adverse effects
will be mitigated. Where mitigating steps
are included in the statement, the respon-
sible official shall see that they are carried
out.

f. The relationship between local short-
term uses of man’s environment and the
maintenance and enhancement of long-term
productivity. This section should contain a
brief discussion of the extent to which the
proposed action involves tradeoffs between
short-term environmental gains at the ex-
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pense of long-term losses, or vice versa, and
a discussion of the extent to which the pro-
posed action forecloses future options.

g. Any irreversible and irretrievable com-
mitments of resources that would be in-
volved in the proposed action should it be
implemented. This requires identification of
unavoidable impacts and the extent to which
the action irreversibly curtails the range of
potential uses of the environment. ‘“‘Re-
sources’’ means not only the labor and mate-
rials devoted to an action but also the nat-
ural and cultural resources lost or destroyed.

h. An indication of what other interests
and considerations of Federal policy are
thought to offset the adverse environmental
effects of the proposed action identified pur-
suant to subparagraphs (c) and (e) of this
paragraph. The statement should also indi-
cate the extent to which these stated coun-
tervailing benefits could be realized by fol-
lowing reasonable alternatives to the pro-
posed action (as identified in subparagraph
(d) of this paragraph) that would avoid some
or all of the adverse environmental effects.
In this connection if a cost-benefit analysis
of the proposed action has been prepared, it,
or a summary, should be attached to the en-
vironmental impact statement, and should
clearly indicate the extent to which environ-
mental costs have not been reflected in such
analysis.

i. A discussion of problems and objections
raised by other Federal agencies, State and
local entities, and citizens in the review
process, and the disposition of the issues in-
volved and the reasons therefor. (This sec-
tion shall be added to the final environ-
mental statement at the end of the review
process.)

(1) The draft and final statements should
document issues raised through consulta-
tions with Federal, State, and local agencies
with jurisdiction or special expertise and
with citizens, of actions taken in response to
comments, public hearings, and other citi-
zens involvement proceedings.

(2) Any unresolved environmental issues
and efforts to resolve them, through further
consultations or otherwise, should be identi-
fied in the final statement. For instance,
where an agency comments that the state-
ment has inadequate analysis or that the
agency has reservations concerning the im-
pacts, or believes that the impacts are too
adverse for approval, either the issue should
be resolved or the final statement should re-
flect efforts to resolve the issue and set forth
any action that will result.

(3) The statement should reflect that every
effort was made to discover and discuss all
major points of view on the environmental
effects of the proposed action and alter-
natives in the draft statement. However,
where opposing professional views and re-
sponsible opinion have been overlooked in
the draft statement and are raised through
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the commenting process, the environmental
effects of the action should be reviewed in
light of those views. A meaningful reference
should be made in the final statement to the
existence of any responsible opposing view
not adequately discussed in the draft state-
ment indicating responses to the issues
raised.

(4) All substantive comments received on
the draft (or summaries of responses from
the public which have been exceptionally vo-
luminous) should be attached to the final
statement, whether or not each such com-
ment is thought to merit individual discus-
sion in the text of the statement.

j. Draft statement should indicate at ap-
propriate points in the text any underlying
studies, reports, and other information ob-
tained and considered in preparing the state-
ment, including any cost-benefit analyses
prepared. In the case of documents not likely
to be easily accessible (such as internal stud-
ies or reports), the statement should indicate
how such information may be obtained. If
such information is attached to the state-
ment, care should be taken to insure that
the statement remains an essentially self-
contained instrument, capable of being un-
derstood by the reader without the need for
undue cross reference.

4. Publicly owned parklands, recreational
areas, wildlife and waterfowl refuges and his-
toric sites. The following points are to be
covered:

a. Description of ‘“‘any publicly owned land
from a public park, recreational area or
wildlife and waterfowl refuge’ or ‘‘any land
from an historic site” affected or taken by
the project. This includes its size, available
activities, use, patronage, unique or irre-
placeable qualities, relationship to other
similarly used lands in the vicinity of the
project, maps, plans, slides, photographs, and
drawings showing a sufficient scale and de-
tail the project. This also includes its impact
on park, recreation, wildlife, or historic
areas, and changes in vehicular or pedestrian
access.

b. Statement of the ‘‘national, State or
local significance’ of the entire park, rec-
reational area, refuge, or historic site ‘‘as de-
termined by the Federal, State or local offi-
cials having jurisdiction thereof.”

(1) In the absence of such a statement
lands will be presumed to be significant. Any
statement of ‘‘insignificance’ by the official
having jurisdiction is subject to review by
the Department as to whether such state-
ment is capricious.

(2) Where Federal lands are administered
for multiple uses, the Federal official having
jurisdiction over the lands shall determine
whether the subject lands are in fact being
used for park, recreation, wildlife, water-
fowl, or historic purposes.

c. Similar data, as appropriate, for alter-
native designs and locations, including de-
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tailed cost estimates (with figures showing
percentage differences in total project costs)
and technical feasibility, and appropriate
analysis of the alternatives, including any
unique problems present and evidence that
the cost or community disruptions resulting
from alternative routes reach extraordinary
magnitudes. This portion of the statement
should demonstrate compliance with the Su-
preme Court’s statement in the Overton
Park case, as follows:

[The] very existence of the statute indi-
cates that protection of parkland was to be
given paramount importance. The few green
havens that are public parks were not to be
lost unless there were truly unusual factors
present in a particular case or the cost or
community disruption resulting from alter-
native routes reached extraordinary mag-
nitudes. If the statutes are to have any
meaning, the Secretary cannot approve the
destruction of parkland unless he finds that
alternative routes present unique problems.
401 U.S. 402, 412 (1971).

d. If there is no feasible and prudent alter-
native, description of all planning under-
taken to minimize harm to the protected
area and statement of actions taken or to be
taken to implement this planning, including
measures to maintain or enhance the natural
beauty of the lands traversed.

(1) Measures to minimize harm may in-
clude replacement of land and facilities, pro-
viding land or facilities, provision for func-
tional replacement of the facility (see 49
CFR 25.267).

(2) Design measures to minimize harm;
e.g., tunneling, cut and cover, cut and fill,
treatment of embankments, planting,
screening, maintenance of pedestrian or bi-
cycle paths and noise mitigation measures
all reflecting wutilization of appropriate
interdisciplinary design personnel.

e. Evidence of concurrence or description
of efforts to obtain concurrence of Federal,
State or local officials having jurisdiction
over the section 4(f) property regarding the
action proposed and the measures planned to
minimize harm.

f. If Federally-owned properties are in-
volved in highway projects, the final state-
ment shall include the action taken or an in-
dication of the expected action after filing a
map of the proposed use of the land or other
appropriate documentation with the Sec-
retary of the Department supervising the
land (23 U.S.C. 317).

g. If land acquired with Federal grant
money (Department of Housing and Urban
Development open space or Bureau of Out-
door Recreation land and water conservation
funds) is involved, the final statement shall
include appropriate communications with
the grantor agency.

h. TGC will determine application of sec-
tion 4(f) to public interests in lands, such as
easements, reversions, etc.
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i. A specific finding by the Administrator
that there is no feasible and prudent alter-
native and that the proposal includes all pos-
sible planning to minimize harm to the ‘‘4(f)
area’ involved.

5. Properties and sites of historic and cul-
tural significance. The statement should
document actions taken to preserve and en-
hance districts, sites, buildings, structures,
and objects of historical, architectural, ar-
cheological, or cultural significance affected
by the action.

a. Draft environmental statements should
include identification, through consulting
the National Register and applying the Na-
tional Register Criteria (36 CFR part 800), of
properties that are included in or eligible for
inclusion in the National Register of His-
toric Places that may be affected by the
project. The National Register is published
in its entirety each February in the FEDERAL
REGISTER. Monthly additions and listings of
eligible properties are published in the FED-
ERAL REGISTER the first Tuesday of each
month. The Secretary of the Interior will ad-
vise, upon request, whether properties are el-
igible for the National Register.

b. If application of the Advisory Council on
Historic Preservation’s (ACHP) Criteria of
Effect (36 CFR part 800) indicates that the
project will have an effect upon a property
included in or eligible for inclusion in the
National Register of Historic Places, the
draft environmental statement should docu-
ment the effect. Evaluation of the effect
should be made in consultation with the
State Historic Preservation Officer (SHPO)
and in accordance with the ACHP’s criteria
of Adverse Effect (36 CFR part 800).

c. Determinations of no adverse effect
should be documented in the draft statement
with evidence of the application of the
ACHP’s Criteria of Adverse Effect, the views
of the appropriate State Historic Preserva-
tion Officer, and submission of the deter-
mination to the ACHP for review.

d. If the project will have an adverse effect
upon a property included in or eligible for in-
clusion in the National Register of Historic
Places, the final environmental statement
should include either an executed Memo-
randum of Agreement or comments from the
Council after consideration of the project at
a meeting of the ACHP and an account of ac-
tions to be taken in response to the com-
ments of the ACHP. Procedures for obtaining
a Memorandum of Agreement and the com-
ments of the Council are found in 36 CFR
part 800.

e. To determine whether the project will
have an effect on properties of State or local
historical, architectural, archaeological, or
cultural significance not included in or eligi-
ble for inclusion in the National Register,
the responsible official should consult with
the State Historic Preservation Officer, with
the local official having jurisdiction of the
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property, and where appropriate, with his-
torical societies, museums, or academic in-
stitutions having expertise with regard to
the property. Use of land from historic prop-
erties of Federal, State and local signifi-
cance as determined by the official having
jurisdiction thereof involves section 4(f) of
the DOT Act and documentation should in-
clude information necessary to consider a
4(f) determination (see paragraph 4).

6. Impacts of the proposed action on the
human environment involving community
disruption and relocation. a. The statement
should include a description of probable im-
pact sufficient to enable an understanding of
the extent of the environmental and social
impact of the project alternatives and to
consider whether relocation problems can be
properly handled. This would include the fol-
lowing information obtainable by visual in-
spection of the proposed affected area and
from secondary sources and community
sources when available.

(1) An estimate of the households to be dis-
placed including the family characteristics
(e.g., minorities, and income levels, tenure,
the elderly, large families).

(2) Impact on the human environment of
an action which divides or disrupts an estab-
lished community, including where perti-
nent, the effect of displacement on types of
families and individuals affected, effect of
streets cut off, separation of residences from
community facilities, separation of residen-
tial areas.

(3) Impact on the neighborhood and hous-
ing to which relocation is likely to take
place (e.g., lack of sufficient housing for
large families, doublings up).

(4) An estimate of the businesses to be dis-
placed, and the general effect of business dis-
location on the economy of the community.

(5) A discussion of relocation housing in
the area and the ability to provide adequate
relocation housing for the types of families
to be displaced. If the resources are insuffi-
cient to meet the estimated displacement
needs, a description of the actions proposed
to remedy this situation including, if nec-
essary, use of housing of last resort.

(6) Results of consultation with local offi-
cials and community groups regarding the
impacts to the community affected. Reloca-
tion agencies and staff and other social agen-
cies can help to describe probable social im-
pacts of this proposed action.

(7) Where necessary, special relocation ad-
visory services to be provided the elderly,
handicapped and illiterate regarding inter-
pretations of benefits, assistance in selecting
replacement housing and consultation with
respect to acquiring, leasing, and occupying
replacement housing.

b. This data should provide the prelimi-
nary basis for assurance of the availability
of relocation housing as required by DOT
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5620.1, Replacement Housing Policy, dated
June 24, 1970, and 49 CFR 25.53.

7. Considerations relating to pedestrians
and bicyclists. Where appropriate, the state-
ment should discuss impacts on and consid-
eration to be given in the development of the
project to pedestrian and bicycle access,
movement and safety within the affected
area, particularly in medium and high den-
sity commercial and residential areas.

8. Other social impacts. The general social
groups specially benefitted or harmed by the
proposed action should be identified in the
statement including the following:

a. Particular effects of a proposal on the
elderly, handicapped, non-drivers, transit de-
pendent, or minorities should be described to
the extent reasonably predictable.

b. How the proposal will facilitate or in-
hibit their access to jobs, educational facili-
ties, religious institutions, health and wel-
fare services, recreational facilities, social
and cultural facilities, pedestrian movement
facilities, and public transit services.

9. Standards as to noise, air, and water pol-
lution. The statement shall reflect sufficient
analysis of the effects of the proposed action
on attainment and maintenance of any envi-
ronmental standards established by law or
administrative determination (e.g., noise,
ambient air quality, water quality) including
the following documentation:

a. With respect to water quality, there
should be consultation with the agency re-
sponsible for the State water pollution con-
trol program as to conformity with stand-
ards and regulations regarding storm sewer
discharge sedimentation control, and other
non-point source discharges.

b. The comments or determinations of the
offices charged with administration of the
State’s implementation plan for air quality
as to the consistency of the project with
State plans for the implementation of ambi-
ent air quality standards.

c. Conformity to adopted noise standards,
compatible, if appropriate, with different
land uses.

10. Energy supply and natural resources de-
velopment. Where applicable, the statement
should reflect consideration of whether the
project or program will have any effect on
either the production or consumption of en-
ergy and other natural resources, and discuss
such effects if they are significant.

11. Flood hazard evaluation. When an alter-
native under consideration encroaches on a
flood plain, the statement should include
evidence that studies have been made and
evidence of consultations with agencies with
expertise have been carried out. Necessary
measures to handle flood hazard problems
should be described. In compliance with Ex-
ecutive Order 11296, and Flood Hazard Guide-
lines for Federal Executive Agencies, pro-
mulgated by the Water Resources Council, or
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how such requirements can be met during
project development.

12. Considerations relating to wetlands or
coastal zones. Where wetlands or coastal
zones are involved, the statement should in-
clude:

a. Information on location, types, and ex-
tent of wetlands areas which might be af-
fected by the proposed action.

b. An assessment of the impacts resulting
from both construction and operation of the
project on the wetlands and associated wild-
life, and measures to minimize adverse im-
pacts.

c. A statement by the local representative
of the Department of the Interior, and any
other responsible officials with special exper-
tise, setting forth his views on the impacts
of the project on the wetlands, the worth of
the particular wetlands areas involved to the
community and to the Nation, and rec-
ommendations as to whether the proposed
action should proceed, and, if applicable,
along what alternative route.

d. Where applicable, a discussion of how
the proposed project relates to the State
coastal zone management program for the
particular State in which the project is to
take place.

13. Construction impacts. In general, ad-
verse impacts during construction will be of
less importance than long-term impacts of a
proposal. Nonetheless, statements should ap-
propriately address such matters as the fol-
lowing identifying any special problem
areas:

a. Noise impacts from construction and
any specifications setting maximum noise
levels.

b. Disposal of spoil and effect on borrow
areas and disposal sites (include specifica-
tions where special problems are involved).

c. Measures to minimize effects on traffic
and pedestrians.

14. Land use and urban growth. The state-
ment should include, to the extent relevant
and predictable:

a. The effect of the project on land use, de-
velopment patterns, and urban growth.

b. Where significant land use and develop-
ment impacts are anticipated, identify pub-
lic facilities needed to serve the new develop-
ment and any problems or issues which
would arise in connection with these facili-
ties, and the comments of agencies that
would provide these facilities.
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ATTACHMENT 2 TO PART 520—AREAS OF
ENVIRONMENTAL IMPACT AND FED-
ERAL AGENCIES AND FEDERAL-STATE
AGENCIES WITH JURISDICTION BY
LAW OR SPECIAL EXPERTISE TO COM-
MENT THEREON

EDITORIAL NOTE: Filed as part of the origi-
nal document. For text see 39 FR 32546, Sept.
30, 1975.

ATTACHMENT 3 TO PART 520—OFFICES
WITHIN FEDERAL AGENCIES AND
FEDERAL-STATE AGENCIES FOR IN-
FORMATION REGARDING THE AGEN-
CIES’ IMPACT STATEMENTS FOR
WHICH COMMENTS ARE REQUESTED

EDITORIAL NOTE: Filed as part of the origi-
nal document. For text see 39 FR 35248, Sept.
30, 1975.

ATTACHMENT 4 TO PART 520—STATE AND
LOCAL AGENCY REVIEW OF IMPACT
STATEMENTS

1. OBM Revised Circular No. A-95 through
its system of clearinghouses provides a
means for securing the views of State and
local environmental agencies, which can as-
sist in the preparation of impact statements.
Under A-95, review of the proposed project in
the case of federally assisted projects (Part I
of A-95) generally takes place prior to the
preparation of the impact statement. There-
fore, comments on the environmental effects
of the proposed project that are secured dur-
ing this stage of the A-95 process represent
inputs to the environmental impact state-
ment.

2. In the case of direct Federal develop-
ment (Part II of A-95), Federal agencies are
required to consult with clearinghouses at
the earliest practicable time in the planning
of the project or activity. Where such con-
sultation occurs prior to completion of the
draft impact statement, comments relating
to the environmental effects of the proposed
action would also represent inputs to the en-
vironmental impact statement.

3. In either case, whatever comments are
made on environmental effects of proposed
Federal or federally assisted projects by
clearinghouses, or by State and local envi-
ronmental agencies through clearinghouses,
in the course of the A-95 review should be at-
tached to the draft impact statement when
it is circulated for review. Copies of the
statement should be sent to the agencies
making such comments. Whether those agen-
cies then elect to comment again on the
basis of the draft impact statement is a mat-
ter to be left to the discretion of the com-
menting agency depending on its resources,
the significance of the project and the extent
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to which its earlier comments were consid-
ered in preparing the draft statement.

4. The clearinghouses may also be used, by
mutual agreement, for securing reviews of
the draft environmental impact statement.
However, the Federal agency may wish to
deal directly with appropriate State or local
agencies in the review of impact statements
because the clearinghouses may be unwilling
or unable to handle this phase of the process.
In some cases, the Governor may have des-
ignated a specific agency, other than the
clearinghouse, for securing reviews of impact
statements. In any case, the clearinghouses
should be sent copies of the impact state-
ment.

5. To aid clearinghouses in coordinating
State and local comments, draft statements
should include copies of State and local
agency comments made earlier under the A-
95 process and should indicate on the sum-
mary sheet those other agencies from which
comments have been requested, as specified
in Attachment 1.

PART 523—VEHICLE
CLASSIFICATION

Sec.
523.1
523.2
523.3
523.4
523.5
523.6
523.7
523.8
523.9

AUTHORITY: 49 U.S.C. 32901, delegation of
authority at 49 CFR 1.50.

Scope.

Definitions.

Automobile.

Passenger automobile.
Non-passenger automobile.
Heavy-duty vehicle.

Heavy-duty pickup trucks and vans.
Heavy-duty vocational vehicle.
Truck tractors.

§523.1 Scope.

This part establishes categories of
vehicles that are subject to title V of
the Motor Vehicle Information and
Cost Savings Act, 156 U.S.C. 2001 et seq.

(Sec. 301, Pub. L. 94-163, 80 Stat. 901 (15
U.S.C. 2001))

[42 FR 38362, July 28, 1977]

§523.2 Definitions.

As used in this part:

Approach angle means the smallest
angle, in a plane side view of an auto-
mobile, formed by the level surface on
which the automobile is standing and a
line tangent to the front tire static
loaded radius arc and touching the un-
derside of the automobile forward of
the front tire.

Azxle clearance means the vertical dis-
tance from the level surface on which
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an automobile is standing to the lowest
point on the axle differential of the
automobile.

Base tire for passenger automobiles,
light trucks and medium-duty pas-
senger vehicles means the tire specified
as standard equipment by a manufac-
turer on each vehicle configuration of a
model type.

Basic vehicle frontal area is used as de-
fined in 40 CFR 86.1803.

Breakover angle means the supple-
ment of the largest angle, in the plan
side view of an automobile that can be
formed by two lines tangent to the
front and rear static loaded radii arcs
and intersecting at a point on the un-
derside of the automobile.

Cab-complete vehicle means a vehicle
that is first sold as an incomplete vehi-
cle that substantially includes the ve-
hicle cab section as defined in 40 CFR
1037.801. For example, vehicles known
commercially as chassis-cabs, cab-
chassis, box-deletes, bed-deletes, cut-
away vans are considered cab-complete
vehicles. A cab includes a steering col-
umn and passenger compartment. Note
a vehicle lacking some components of
the cab is a cab-complete vehicle if it
substantially includes the cab.

Cargo-carrying volume means the lug-
gage capacity or cargo volume index,
as appropriate, and as those terms are
defined in 40 CFR 600.315, in the case of
automobiles to which either of those
terms apply. With respect to auto-
mobiles to which neither of those
terms apply ‘‘cargo-carrying volume”’
means the total volume in cubic feet
rounded to the nearest 0.1 cubic feet of
either an automobile’s enclosed non-
seating space that is intended pri-
marily for carrying cargo and is not ac-
cessible from the passenger compart-
ment, or the space intended primarily
for carrying cargo bounded in the front
by a vertical plane that is perpen-
dicular to the longitudinal centerline
of the automobile and passes through
the rearmost point on the rearmost
seat and elsewhere by the automobile’s
interior surfaces.

Class 2b vehicles are vehicles with a
gross vehicle weight rating (GVWR)
ranging from 8,501 to 10,000 pounds.

Class 3 through Class 8 vehicles are ve-
hicles with a gross vehicle weight rat-
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ing (GVWR) of 10,001 pounds or more as
defined in 49 CFR 565.15.

Commercial medium- and heavy-duty
on-highway vehicle means an on-high-
way vehicle with a gross vehicle weight
rating of 10,000 pounds or more as de-
fined in 49 U.S.C. 32901(a)(7).

Complete vehicle means a vehicle that
requires no further manufacturing op-
erations to perform its intended func-
tion and is a functioning vehicle that
has the primary load carrying device or
container (or equivalent equipment)
attached or that is designed to pull a
trailer. Examples of equivalent equip-
ment would include fifth wheel trailer
hitches, firefighting equipment, and
utility booms.

Curb weight is defined the same as ve-
hicle curb weight in 40 CFR 86.1803-01.

Departure angle means the smallest
angle, in a plane side view of an auto-
mobile, formed by the level surface on
which the automobile is standing and a
line tangent to the rear tire static
loaded radius arc and touching the un-
derside of the automobile rearward of
the rear tire.

Final stage manufacturer
meaning given in 49 CFR 567.3.

Footprint is defined as the product of
track width (measured in inches, cal-
culated as the average of front and rear
track widths, and rounded to the near-
est tenth of an inch) times wheelbase
(measured in inches and rounded to the
nearest tenth of an inch), divided by
144 and then rounded to the nearest
tenth of a square foot. For purposes of
this definition, track width is the lat-
eral distance between the centerlines
of the base tires at ground, including
the camber angle. For purposes of this
definition, wheelbase is the longitu-
dinal distance between front and rear
wheel centerlines.

Gross combination weight rating or
GCWR means the value specified by the
manufacturer as the maximum allow-
able loaded weight of a combination
vehicle (e.g. tractor plus trailer).

Gross vehicle weight rating or GVWR
means the value specified by the vehi-
cle manufacturer as the maximum de-
sign loaded weight of a single vehicle
(e.g. vocational vehicle).

Heavy-duty engine means any engine
used for (or for which the engine manu-
facturer could reasonably expect to be

has the
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used for) motive power in a heavy-duty
vehicle. For purposes of this definition
in this part, the term ‘‘engine’” in-
cludes internal combustion engines and
other devices that convert chemical
fuel into motive power. For example, a
fuel cell and motor used in a heavy-
duty vehicle is a heavy-duty engine.

Heavy-duty off-road wvehicle means a
heavy-duty vocational vehicle or voca-
tional tractor that is intended for off-
road use meeting either of the fol-
lowing criteria:

(1) Vehicles with tires installed hav-
ing a maximum speed rating at or
below 55 mph.

(2) Vehicles primarily designed to
perform work off-road (such as in oil
fields, forests, or construction sites),
and meeting at least one of the criteria
of paragraph (2)(i) of this definition
and at least one of the criteria of para-
graph (2)(ii) of this definition.

(i) Vehicle must have affixed compo-
nents designed to work in an off-road
environment (for example, hazardous
material equipment or drilling equip-
ment) or was designed to operate at
low speeds making them unsuitable for
normal highway operation.

(ii) Vehicles must:

(A) Have an axle that has a gross axle
weight rating (GAWR) of 29,000 pounds
or more;

(B) Have a speed attainable in 2 miles
of not more than 33 mph; or

(C) Have a speed attainable in 2 miles
of not more than 45 mph, an unloaded
vehicle weight that is not less than 95
percent of its gross vehicle weight rat-
ing (GVWR), and no capacity to carry
occupants other than the driver and
operating crew.

Heavy-duty vehicle means a vehicle as
defined in §523.6.

Incomplete wvehicle means a vehicle
which does not have the primary load
carrying device or container attached
when it is first sold as a vehicle or any
vehicle that does not meet the defini-
tion of a complete vehicle. This may
include vehicles sold to secondary vehi-
cle manufacturers. Incomplete vehicles
include cab-complete vehicles.

Innovative technology means tech-
nology certified under 40 CFR 1037.610.

Light truck means a non-passenger
automobile meeting the criteria in
§523.5.
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Medium duty passenger vehicle means
a vehicle which would satisfy the cri-
teria in §523.5 (relating to light trucks)
but for its gross vehicle weight rating
or its curb weight, which is rated at
more than 8,500 1bs GVWR or has a ve-
hicle curb weight of more than 6,000
pounds or has a basic vehicle frontal
area in excess of 45 square feet, and
which is designed primarily to trans-
port passengers, but does not include a
vehicle that:

(1) Is an ‘“‘incomplete vehicle’” as de-
fined in this subpart; or

(2) Has a seating capacity of more
than 12 persons; or

(3) Is designed for more than 9 per-
sons in seating rearward of the driver’s
seat; or

(4) Is equipped with an open cargo
area (for example, a pick-up truck box
or bed) of 72.0 inches in interior length
or more. A covered box not readily ac-
cessible from the passenger compart-
ment will be considered an open cargo
area for purposes of this definition.

Motor home has the meaning given in
49 CFR 571.3.

Motor vehicle has the meaning given
in 40 CFR 85.1703.

Passenger-carrying volume means the
sum of the front seat volume and, if
any, rear seat volume, as defined in 40
CFR 600.315, in the case of automobiles
to which that term applies. With re-
spect to automobiles to which that
term does not apply, ‘‘passenger-car-
rying volume’ means the sum in cubic
feet, rounded to the nearest 0.1 cubic
feet, of the volume of a vehicle’s front
seat and seats to the rear of the front
seat, as applicable, calculated as fol-
lows with the head room, shoulder
room, and leg room dimensions deter-
mined in accordance with the proce-
dures outlined in Society of Auto-
motive Engineers Recommended Prac-
tice J1100a, Motor Vehicle Dimensions
(Report of Human Factors Engineering
Committee, Society of Automotive En-
gineers, approved September 1973 and
last revised September 1975).

(1) For front seat volume, divide 1,728
into the product of the following SAE
dimensions, measured in inches to the
nearest 0.1 inches, and round the
quotient to the nearest 0.001 cubic feet.

(i) H61-Effective head room—front.

(ii) W3-Shoulder room—front.
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(iii) L34-Maximum effective
room-accelerator.

(2) For the volume of seats to the
rear of the front seat, divide 1,728 into
the product of the following SAE di-
mensions, measured in inches to the
nearest 0.1 inches, and rounded the
quotient to the nearest 0.001 cubic feet.

(i) H63-Effective head room—second.

(ii) W4-Shoulder room—second.

(iii) Lb1-Minimum effective
room—second.

Pickup truck means a non-passenger
automobile which has a passenger com-
partment and an open cargo area (bed).

Recreational vehicle or RV means a
motor vehicle equipped with living
space and amenities found in a motor
home.

Running clearance means the distance
from the surface on which an auto-
mobile is standing to the lowest point
on the automobile, excluding unsprung
weight.

Static loaded radius arc means a por-
tion of a circle whose center is the cen-
ter of a standard tire-rim combination
of an automobile and whose radius is
the distance from that center to the
level surface on which the automobile
is standing, measured with the auto-
mobile at curb weight, the wheel par-
allel to the vehicle’s longitudinal cen-
terline, and the tire inflated to the
manufacturer’s recommended pressure.

Temporary living quarters means a
space in the interior of an automobile
in which people may temporarily live
and which includes sleeping surfaces,
such as beds, and household conven-
iences, such as a sink, stove, refrig-
erator, or toilet.

Van means a vehicle with a body that
fully encloses the driver and a cargo
carrying or work performing compart-
ment. The distance from the leading
edge of the windshield to the foremost
body section of vans is typically short-
er than that of pickup trucks and sport
utility vehicles.

Vocational tractor means a tractor
that is classified as a vocational vehi-
cle according to 40 CFR 1037.630.

Vocational wvehicle means a vehicle
that is equipped for a particular indus-
try, trade or occupation such as con-
struction, heavy hauling, mining, log-
ging, oil fields, refuse and includes ve-

leg
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hicles such as school
motorcoaches and RVs.

Work truck means a vehicle that is
rated at more than 8,500 pounds and
less than or equal to 10,000 pounds
gross vehicle weight, and is not a me-
dium-duty passenger vehicle as defined
in 40 CFR 86.1803 effective as of

[76 FR 57490, Sept. 15, 2011, as amended at 76
FR 65971, Oct. 25, 2011]

buses,

§523.3 Automobile.

(a) An automobile is any 4-wheeled
vehicle that is propelled by fuel, or by
alternative fuel, manufactured pri-
marily for use on public streets, roads,
and highways and rated at less than
10,000 pounds gross vehicle weight, ex-
cept:

(1) A vehicle operated only on a rail
line;

(2) A vehicle manufactured in dif-
ferent stages by 2 or more manufactur-
ers, if no intermediate or final-stage
manufacturer of that vehicle manufac-
tures more than 10,000 multi-stage ve-
hicles per year; or

(3) A work truck.

(b) The following vehicles rated at
more than 6,000 pounds and less than
10,000 pounds gross vehicle weight are
determined to be automobiles:

(1) Vehicles which would satisfy the
criteria in §523.4 (relating to passenger
automobiles) but for their gross vehicle
weight rating.

(2) Vehicles which would satisfy the
criteria in §523.5 (relating to 1light
trucks) but for their gross vehicle
weight rating, and which

(i) Have a basic vehicle frontal area
of 45 square feet or less,

(ii) Have a curb weight of 6,000
pounds or less,

(iii) Have a gross vehicle weight rat-
ing of 8,500 pounds or less, and

(iv) Are manufactured during the 1980
model year or thereafter.

(3) Vehicles that are defined as me-
dium duty passenger vehicles, and
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which are manufactured during the
2011 model year or thereafter.

(Sec. 9, Pub. L. 89-670, 80 Stat. 981 (49 U.S.C.
1657); sec. 301, Pub. L. 94-163, 89 Stat. 901 (15
U.S.C. 2002); delegation of authority at 41 FR
25015, June 22, 1976)

[42 FR 38362, July 28, 1977, as amended at 43
FR 12013, Mar. 23, 1978; 44 FR 4493, Jan. 2,
1979; 71 FR 17676, Apr. 6, 2006; 74 FR 14449,
Mar. 30, 2009]

§523.4 Passenger automobile.

A passenger automobile is any auto-
mobile (other than an automobile ca-
pable of off-highway operation) manu-
factured primarily for use in the trans-
portation of not more than 10 individ-
uals.

(Sec. 301, Pub. L. 94-163, 80 Stat. 901 (15
U.S.C. 2001))

[42 FR 38362, July 28, 1977]

§523.5 Non-passenger automobile.

A non-passenger automobile means
an automobile that is not a passenger
automobile or a work truck and in-
cludes vehicles described in paragraphs
(a) and (b) of this section:

(a) An automobile designed to per-
form at least one of the following func-
tions:

(1) Transport more than 10 persons;

(2) Provide temporary living quar-
ters;

(3) Transport property on an open
bed;

(4) Provide, as sold to the first retail
purchaser, greater cargo-carrying than
passenger-carrying volume, such as in
a cargo van; if a vehicle is sold with a
second-row seat, its cargo-carrying vol-
ume is determined with that seat in-
stalled, regardless of whether the man-
ufacturer has described that seat as op-
tional; or

(5) Permit expanded use of the auto-
mobile for cargo-carrying purposes or
other nonpassenger-carrying purposes
through:

(i) For non-passenger automobiles
manufactured prior to model year 2012,
the removal of seats by means installed
for that purpose by the automobile’s
manufacturer or with simple tools,
such as screwdrivers and wrenches, so
as to create a flat, floor level, surface
extending from the forwardmost point
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of installation of those seats to the
rear of the automobile’s interior; or

(ii) For non-passenger automobiles
manufactured in model year 2008 and
beyond, for vehicles equipped with at
least 3 rows of designated seating posi-
tions as standard equipment, permit
expanded use of the automobile for
cargo-carrying purposes or other non-
passenger-carrying purposes through
the removal or stowing of foldable or
pivoting seats so as to create a flat,
leveled cargo surface extending from
the forwardmost point of installation
of those seats to the rear of the auto-
mobile’s interior.

(b) An automobile capable of off-
highway operation, as indicated by the
fact that it:

(1)(1) Has 4-wheel drive; or

(ii) Is rated at more than 6,000 pounds
gross vehicle weight; and

(2) Has at least four of the following
characteristics calculated when the
automobile is at curb weight, on a level
surface, with the front wheels parallel
to the automobile’s longitudinal cen-
terline, and the tires inflated to the
manufacturer’s recommended pres-
sure—

(i) Approach angle of not less than 28
degrees.

(ii) Breakover angle of not less than
14 degrees.

(iii) Departure angle of not less than
20 degrees.

(iv) Running clearance of not less
than 20 centimeters.

(v) Front and rear axle clearances of
not less than 18 centimeters each.

(Sec. 9, Pub. L. 89-670, 80 Stat. 981 (49 U.S.C.
1657); sec. 301, Pub. L. 94-163, 89 Stat. 901 (15
U.S.C. 2002); delegation of authority at 41 FR
25015, June 22, 1976.)

[74 FR 14449, Mar. 30, 2009]

§523.6 Heavy-duty vehicle.

(a) A heavy-duty vehicle is any com-
mercial medium- and heavy-duty on
highway vehicle or a work truck, as de-
fined in 49 U.S.C. 32901(a)(7) and (19).
For the purpose of this part, heavy-
duty vehicles are divided into three
regulatory categories as follows:

(1) Heavy-duty pickup trucks and
vans;

(2) Heavy-duty vocational vehicles;
and
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(3) Truck tractors with a GVWR
above 26,000 pounds.

(b) The heavy-duty vehicle classifica-
tion does not include:

(1) Vehicles defined as medium duty
passenger vehicles.

(2) Vehicles excluded from the defini-
tion of ‘‘heavy-duty vehicle’’ because of
vehicle weight or weight rating (such
as light duty vehicles as defined in
§523.5).

(38) Vehicles excluded from the defini-
tion of motor vehicle in 40 CFR 85.1703.

[76 FR 57491, Sept. 15, 2011]

§523.7 Heavy-duty pickup trucks and
vans.

Heavy-duty pickup trucks and vans
are pickup trucks and vans with a
gross vehicle weight rating between
8,501 pounds and 14,000 pounds (Class 2b
through 3 vehicles) manufactured as
complete vehicles by a single or final
stage manufacturer or manufactured as
incomplete vehicles as designated by a
manufacturer. A manufacturer may
also optionally designate incomplete or
complete Class 4 or 5 vehicles as heavy-
duty pickup trucks or vans or spark-ig-
nition (or gasoline) engines certified
and sold as loose engines manufactured
for use in heavy-duty pickup trucks or
vans. See references in 40 CFR 1037.104
and 40 CFR 1037.150.

[76 FR 57491, Sept. 15, 2011]

§523.8 Heavy-duty vocational vehicle.

Heavy-duty vocational vehicles are
vehicles with a gross vehicle weight
rating (GVWR) above 8,500 pounds ex-
cluding:

(a) Heavy-duty pickup trucks and
vans defined in §523.7;

(b) Medium duty passenger vehicles;
and

(c) Truck tractors, except vocational
tractors, with a GVWR above 26,000
pounds;

[76 FR 57491, Sept. 15, 2011]

§523.9 Truck tractors.

Truck tractors for the purpose of this
part are considered as any truck trac-
tor as defined in 49 CFR part 571 having
a GVWR above 26,000 pounds.

[76 FR 57492, Sept. 15, 2011]
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PART 525—EXEMPTIONS FROM AV-
ERAGE FUEL ECONOMY STAND-
ARDS

Sec.
525.1
525.2
525.3
525.4
525.5
525.6
525.7

Scope.

Purpose.

Applicability.

Definitions.

Limitation on eligibility.

Requirements for petition.

Basis for petition.

525.8 Processing of petitions.

525.9 Duration of exemption.

525.10 Renewal of exemption.

525.11 Termination of exemption; amend-
ment of alternative average fuel econ-
omy standard.

525.12 Public inspection of information.

AUTHORITY: 15 U.S.C. 2002; 49 CFR 1.50.

SOURCE: 42 FR 38376, July 28, 1977, unless
otherwise noted.

§525.1 Scope.

This part establishes procedures
under section 502(c) of the Motor Vehi-
cle Information and Cost Savings Act,
as amended (15 U.S.C. 2002) for the sub-
mission and disposition of petitions
filed by low volume manufacturers of
passenger automobiles to exempt them
from the average fuel economy stand-
ards for passenger automobiles and to
establish alternative average fuel econ-
omy standards for those manufactur-
ers.

§525.2 Purpose.

The purpose of this part is to provide
content and format requirements for
low volume manufacturers of passenger
automobiles which desire to petition
the Administrator for exemption from
applicable average fuel economy stand-
ards and for establishment of appro-
priate alternative average fuel econ-
omy standards and to give interested
persons an opportunity to present data,
views and arguments on those peti-
tions.

§525.3 Applicability.

This part applies to passenger auto-
mobile manufacturers.
§525.4 Definitions.

(a) Statutory terms. (1) The terms fuel,
manufacture, manufacturer, and model
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year, are used as defined in section 501
of the Act.

(2) The terms average fuel economy,
fuel economy, and model type are used as
defined in 40 CFR 600.002-77.

(3) The term automobile means a vehi-
cle determined by the Administrator
under 49 CFR part 523 to be an auto-
mobile.

(4) The term passenger automobile
means an automobile determined by
the Administrator under 49 CFR part
523 to be a passenger automobile.

(5) The term customs territory of the
United States is used as defined in 19
U.S.C. 1202.

(b) Other terms. (1) The term base level
and vehicle configuration are used as de-
fined in 40 CFR 600.002-77.

(2) The term wvehicle curb weight is
used as defined in 40 CFR 85.002.

(3) The term interior volume indexr is
used as defined in 40 CFR 600.315-77.

(4) The term frontal area is used as
defined in 40 CFR 86.129-79.

(6) The term basic engine is used as
defined in 40 CFR 600.002-77(a)(21).

(6) The term designated seating posi-
tion is defined in 49 CFR 571.3.

(7) As used in this part, unless other-
wise required by the context:

Act means the Motor Vehicle Infor-
mation and Cost Savings Act (Pub. L.
92-513), as amended by the Energy Pol-
icy and Conservation Act (Pub. L. 94—
163);

Administrator means the Adminis-
trator of the National Highway Traffic
Safety Administration;

Affected model year means a model
year for which an exemption and alter-
native average fuel economy standard
are requested under this part;

Production mix means the number of
passenger automobiles, and their per-
centage of the petitioner’s annual total
production of passenger automobiles,
in each vehicle configuration which a
petitioner plans to manufacture in a
model year; and

Total drive ratio means the ratio of an
automobile’s engine rotational speed
(in revolutions per minute) to the auto-
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mobile’s forward speed (in miles per
hour).

(Sec. 301, Pub. L. 94-163, 89 Stat. 871 (156
U.S.C. 2002); delegation of authority at 41 FR
25015, June 22, 1976; sec. 9, Pub. L. 89-670, 80
Stat. 981 (49 U.S.C. 1657))

[42 FR 38376, July 28, 1977, as amended at 44
FR 55579, Sept. 27, 1979]

§525.5 Limitation on eligibility.

Any manufacturer that manufactures
(whether or not in the customs terri-
tory of the United States) 10,000 or
more passenger automobiles in the sec-
ond model year preceding an affected
model year or in the affected model
year is ineligible for an exemption for
that affected model year.

§525.6 Requirements for petition.

Each petition filed under this part
must—

(a) Identify the model year or years
for which exemption is requested;

(b) Be submitted not later than 24
months before the beginning of the af-
fected model year, unless good cause
for later submission is shown;

(c) Be submitted in three copies to:
Administrator, National Highway Traf-
fic Safety Administration, Washington,
DC 20590;

(d) Be written in the English lan-
guage;

(e) State the full name, address, and
title of the official responsible for pre-
paring the petition, and the name and
address of the manufacturer;

(f) Set forth in full data, views and
arguments of the petitioner supporting
the exemption and alternative average
fuel economy standard requested by
the petitioner, including the informa-
tion and data specified by §525.7 and
the calculations and analyses used to
develop that information and data. No
documents may be incorporated by ref-
erence in a petition unless the docu-
ments are submitted with the petition;

(g) Specify and segregate any part of
the information and data submitted
under this part that the petitioner
wishes to have withheld from public
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disclosure in accordance with part 512
of this chapter.

(Sec. 301, Pub. L. 94-163, 89 Stat. 871 (15
U.S.C. 2002); delegation of authority at 41 FR
25015, June 22, 1976; sec. 9, Pub. L. 89-670, 80
Stat. 981 (49 U.S.C. 1657))

[42 FR 38376, July 28, 1977, as amended at 44
FR 55579, Sept. 27, 1979; 46 FR 2063, Jan. 8,
1981]

§525.7 Basis for petition.

(a) The petitioner shall include the
information specified in paragraphs (b)
through (h) in its petition.

(b) Whether the petitioner controls,
is controlled by, or is under common
control with another manufacturer of
passenger automobiles, and if so, the
nature of that control relationship, and
the total number of passenger auto-
mobiles manufactured by such other
manufacturer or manufacturers.

(c) The total number of passenger
automobiles manufactured or likely to
be manufactured (whether or not in the
customs territory of the United States)
by the petitioner in the second model
year immediately preceding each af-
fected model year.

(d) For each affected model year, the
petitioner’s projections of the most
fuel efficient production mix of vehicle
configurations and base levels of its
passenger automobiles which the peti-
tioner could sell in that model year,
and a discussion demonstrating that
these projections are reasonable. The
discussion shall include information
showing that the projections are con-
sistent with—

(1) The petitioner’s annual total pro-
duction and production mix of pas-
senger automobiles manufactured or
likely to be manufactured in each of
the four model years immediately pre-
ceding that affected model year;

(2) Its passenger automobile produc-
tion capacity for that affected model
year;

(3) Its efforts to comply with that av-
erage fuel economy standard; and

(4) Anticipated consumer demand in
the United States for passenger auto-
mobiles during that affected model
year.

(e) For each affected model year, a
description of the following features of
each vehicle configuration of the peti-
tioner’s passenger automobiles to be
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manufactured in that affected model
year;

(1) Maximum overall body width,
overall length, and overall height, de-
termined in accordance with Motor Ve-
hicle Dimensions SAE J1100a (report of
Human Engineering Committee, ap-
proved September 1973, as revised Sep-
tember 1975);

(2) Vehicle curb weight;

(3) Number of designated seating po-
sitions and interior volume index;

(4) Basic engine, displacement, and
SAE rated net power, kilowatts;

(5) Fuel metering system, including
the number of carburetor barrels, if ap-
plicable;

(6) Drive train configuration and
total drive ratio;

(7) Emission control system;

(8) Dynamometer road load setting,
determined in accordance with 40 CFR
part 86, and the method used to deter-
mine that setting, including informa-
tion indicating whether the road load
setting was adjusted to account for the
presence of air conditioning and wheth-
er the setting was based on the use of
radial ply tires; and

(9) Use of synthetic lubricants, low
viscosity lubricants, or lubricants with
additives that affect friction character-
istics in the crankcase, differential,
and transmission of the vehicles tested
under the requirements of 40 CFR parts
86 and 600. With respect to automobiles
which will use these lubricants, indi-
cate which one will be used and explain
why that type was chosen. With respect
to automobiles which will not use
these lubricants, explain the reasons
for not so doing.

(f) For each affected model year, a
fuel economy value for each vehicle
configuration specified in 40 CFR
600.506(a)(2), base level, and model type
of the petitioner’s passenger auto-
mobiles to be manufactured in that af-
fected model year calculated in accord-
ance with subpart C of 40 CFR part 600
and based on tests or analyses com-
parable to those prescribed or per-
mitted under 40 CFR part 600 and a de-
scription of the test procedures or ana-
lytical methods.

(g) For each affected model year, an
average fuel economy figure for the pe-
titioner’s passenger automobiles to be
manufactured in that affected model
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year calculated in accordance with 40
CFR 600.510(e) and based upon the fuel
economy values provided under para-
graph (f) of this section and upon the
petitioner’s production mix projected
under paragraph (d) of this section for
the affected model year.

(h) Information demonstrating that
the average fuel economy figure pro-
vided for each affected model year
under paragraph (g) of this section is
the maximum feasible average fuel
economy achievable by the petitioner
for that model year, including—

(1) For each affected model year and
each of the two model years imme-
diately following the first affected
model year, a description of the tech-
nological means selected by the peti-
tioner for improving the average fuel
economy of its automobiles to be man-
ufactured in that model year.

(2) A chronological description of the
petitioner’s past and planned efforts to
implement the means described under
paragraph (h)(1) of this section.

(3) A description of the effect of other
Federal motor vehicle standards on the
fuel economy of the petitioner’s auto-
mobiles.

(4) For each affected model year, a
discussion of the alternative and addi-
tional means considered but not se-
lected by the petitioner that would
have enabled its passenger automobiles
to achieve a higher average fuel econ-
omy than is achievable with the means
described under paragraph (h)(1) of this
section. This discussion must include
an explanation of the reasons the peti-
tioner had for rejecting these addi-
tional and alternative means.

(5) In the case of a petitioner which
plans to increase the average fuel econ-
omy of its passenger automobiles to be
manufactured in either of the two
model years immediately following the
first affected model year, an expla-
nation of the petitioner’s reasons for
not making those increases in that af-
fected model year.

(Sec. 301, Pub. L. 94-163, 89 Stat. 871 (156
U.S.C. 2002); delegation of authority at 41 FR
25015, June 22, 1976; sec. 9, Pub. L. 89-670, 80
Stat. 981 (49 U.S.C. 1657))

[42 FR 38376, July 28, 1977, as amended at 44
FR 55579, Sept. 27, 1979; 58 FR 18029, Apr. 7,
1993]
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§525.8 Processing of petitions.

(a) If a petition is found not to con-
tain the information required by this
part, the petition is informed about the
areas of insufficiency and advised that
the petition will not receive further
consideration until the required infor-
mation is submitted.

(b) The Administrator may request
the petitioner to provide information
in addition to that required by this
part.

(c) The Administrator publishes a
proposed decision in the FEDERAL REG-
ISTER. The proposed decision indicates
the proposed grant of the petition and
establishment of an alternative aver-
age fuel economy standard, or the pro-
posed denial of the petition, specifies
the reasons for the proposal and invites
written public comment on the pro-
posal.

(d) Any interested person may, upon
written request to the Administrator
not later than 15 days after the publi-
cation of a notice under paragraph (c)
of this section, meet informally with
an appropriate official of the National
Highway Traffic Safety Administration
to discuss the petition or notice.

(e) After the conclusion of the period
for public comment on the proposal,
the Administrator publishes a final de-
cision in the FEDERAL REGISTER. The
final decision is based on the petition,
written public comments, and other
available information. The final deci-
sion sets forth the grant of the exemp-
tion and establishes an alternative av-
erage fuel economy standard or the de-
nial of the petition, and the reasons for
the decision.

(Sec. 301, Pub. L. 94-163, 89 Stat. 871 (15
U.S.C. 2002); delegation of authority at 41 FR
25015, June 22, 1976); sec. 9, Pub. L. 89-670, 80
Stat. 981 (49 U.S.C. 1657))

[42 FR 38376, July 28, 1977, as amended at 44
FR 556579, Sept. 27, 1979]
§525.9 Duration of exemption.

An exemption may be granted under
this part for not more than three
model years.
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§525.10 Renewal of exemption.

A manufacturer exempted under this
part may request renewal of its exemp-
tion by submitting a petition meeting
the requirements of §§525.6 and 525.7.

§525.11 Termination of exemption;
amendment of alternative average
fuel economy standard.

(a) Any exemption granted under this
part for an affected model year does
not apply to a manufacturer that is in-
eligible under §525.5 for an exemption
in that model year.

(b) The administrator may initiate
rulemaking either on his own motion
or on petition by an interested person
to terminate an exemption granted
under this part or to amend an alter-
native average fuel economy standard
established under this part.

(c) Any interested persons may peti-
tion the Administrator to terminate an
exemption granted under this part or
to amend an alternative average fuel
economy standard established under
this part.

§525.12
tion.

Public inspection of informa-

(a) Except as provided in paragraph
(b), any person may inspect available
information relevant to a petition
under this part, including the petition
and any supporting data, memoranda
of informal meetings with the peti-
tioner or any other interested persons,
and the notices regarding the petition,
in the Docket Section of the National
Highway Traffic Safety Administra-
tion. Any person may obtain copies of
the information available for inspec-
tion under this paragraph in accord-
ance with part 7 of the regulations of
the Office of the Secretary of Transpor-
tation (49 CFR part 7).

(b) Except for the release of confiden-
tial information authorized by section
505 of the Act and part 512 of this chap-
ter, information made available for
public inspection does not include in-
formation for which confidentiality is
requested under §525.6(g) and is granted
in accordance with part 512 and sec-
tions 502 and 505 of the Act and section
5562(b) of title 5 of the U.S.C.

[46 FR 2063, Jan. 8, 1981]
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PART 526—PETITIONS AND PLANS
FOR RELIEF UNDER THE AUTO-
|1VI9%3ILE FUEL EFFICIENCY ACT OF

Sec.

526.1 General provisions.

526.2 U.S. production by foreign manufac-
turer.

526.3 Transfer of vehicle from non-domestic
to domestic fleet.

526.4 [Reserved]

526.5 Earning offsetting monetary credits in
future model years.

AUTHORITY: 15 U.S.C. 2002 and 2003; delega-
tion of authority at 49 CFR 1.50.

SOURCE: 47 FR 7248, Feb. 18, 1982, unless
otherwise noted.

§526.1 General provisions.

(a) Applicability. These regulations
apply to petitions and plans submitted
under the Automobile Fuel Efficiency
Act of 1980, Pub. L. 96-425, as codified
in Title V of the Motor Vehicle Infor-
mation and Cost Savings Act, 15 U.S.C.
2001 et seq.

(b) Address. Each petition and plan
submitted under the applicable provi-
sions of sections 502 and 503 of the
Motor Vehicle Information and Cost
Savings Act must be addressed to the
Administrator, National Highway Traf-
fic Safety Administration, 400 Seventh
Street, SW., Washington DC 20590.

(c) Authority and scope of relief. Each
petition or plan must specify the spe-
cific provision of the Motor Vehicle In-
formation and Cost Savings Act under
which relief is being sought. The peti-
tion or plan must also specify the
model years for which relief is being
sought.

[47 FR 7248, Feb. 18, 1982, as amended at 59
FR 25576, May 17, 1994]

§526.2 U.S. production by foreign
manufacturer.

Each petition filed under section
503(b)(3) of the Motor Vehicle Informa-
tion and Cost Savings Act must con-
tain the following information:

(a) For each model type (as defined
by the Environmental Protection
Agency in 40 CFR part 600) planned by
the petitioner to be sold in the United
States (regardless of place of manufac-
ture), and for each model year begin-
ning with the year before the first one
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for which relief is sought by the peti-
tion through the last year covered by
the petition, the following information
based on the petitioner’s current prod-
uct plan and the assumption that the
petition will be granted:

(1) A description of the model type,
including car line designation, engine
displacement and type, transmission
type, and average fuel economy;

(2) U.S. sales projected for the model
type;

(3) The average percentage of the
cost to the manufacturer of the model
type which is attributable to value
added in the United States or Canada,
determined in accordance with 40 CFR
600.511-80, and the total manufacturing
cost per vehicle; and

(4) In the case of model types not of-
fered for sale in the United States be-
fore the first year for which relief is
sought in the petition or other model
types for which expansions in produc-
tion capacity are planned during the
years covered by the petition, informa-
tion (including any marketing surveys)
indicating from where the additional
sales will be captured. If sales are pro-
jected to be captured from U.S. manu-
facturers, the petition must provide an
estimate of the employment impact on
those manufacturers of the lost sales
and the gain in employment for the pe-
titioner and its U.S. suppliers.

(b) The total number of persons em-
ployed in the United States by the pe-
titioner, excluding non-motor vehicle
industry related employees, for each
model year covered by the petition and
for the model year immediately prior
to those years.

(c) A description of how the peti-
tioner’s responses to paragraphs (a)
and (b) of this section would differ if
the petition were denied.

[47 FR 7248, Feb. 18, 1982, as amended at 59
FR 25576, May 17, 1994]

§526.3 Transfer of vehicle from non-
domestic to domestic fleet.

Each plan submitted under section
503(b)(4) of the Motor Vehicle Informa-
tion and Cost Savings Act must con-
tain the following information:

(a) For each model year for which re-
lief is sought in the plan and for each
model type of automobile sought to be
included by the submitter in its domes-
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tic fleet under the plan (i.e., those with
at least 50 percent but less than 75 per-
cent U.S. or Canadian value added),
provide the following information:

(1) A description of the model type,
including engine type and displace-
ment, transmission class, car line des-
ignation, and fuel economy;

(2) The projected U.S. sales of the
model type;

(3) The average total manufacturing
cost per vehicle for the model type;

(4) The percentage of the cost to the
manufacturer attributable to value
added in the United States or Canada
for the model type:

(b) For each year covered by the
plan, a list of individual product ac-
tions (e.g., change from imported en-
gine to domestically manufactured en-
gine) which will increase the domestic
content of the affected vehicles. For
each action, provide the model year in
which the action will take effect, a de-
scription of the nature of the action,
and the percentage change in domestic
content resulting from the action.

[47 FR 7248, Feb. 18, 1982, as amended at 59
FR 25576, May 17, 1994]

§526.4 [Reserved]

§526.5 Earning offsetting monetary
credits in future model years.

Each plan submitted under section
502(1) of the Motor Vehicle Information
and Cost Savings Act must contain the
following information:

(a) Projected average fuel economy
and production levels for the class of
automobiles which may fail to comply
with a fuel economy standard and for
any other classes of automobiles from
which credits may be transferred, for
the current model year and for each
model year thereafter ending with the
last year covered by the plan.

(b) A list and full description of each
planned product action (e.g., new
model, mix change) which will affect
the average fuel economy of the class
of automobiles subject to the credit
earning plan, for each model year be-
ginning with the current model year
and ending with the last year covered
by the credit earning plan.

(c) The portion of the petitioner’s
fleet affected by each product action
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(e.g., all K-cars with 6-cylinder en-
gines) and the number of affected vehi-
cles.

(d) The fuel economy effect of each
product action specified under para-
graph (b) of this section per affected
vehicle.

[47 FR 7248, Feb. 18, 1982, as amended at 59
FR 25576, May 17, 1994]

PART 529—MANUFACTURERS OF
MULTISTAGE AUTOMOBILES

Sec.
529.1
529.2

Scope and purpose.

Applicability.

529.3 Definitions.

529.4 Requirements for
mobile manufacturers.

529.5 Requirements for intermediate manu-
facturers.

529.6 Requirements for final-stage manufac-
turers.

AUTHORITY: Sec. 301, Pub. L. 94-163, 80 Stat.
901 (15 U.S.C. 2001); delegation of authority
at 41 FR 25015, June 22, 1976.

SOURCE: 42 FR 38372, July 28, 1977, unless
otherwise noted.

incomplete auto-

§529.1 Scope and purpose.

This part determines, in cases where
more than one person is the manufac-
turer of an automobile, which person is
to be treated as the manufacturer for
purposes of compliance with Title V of
the Motor Vehicle Information and
Cost Savings Act, as amended (15
U.S.C. 2001 et seq.) and rules issued
thereunder.

§529.2 Applicability.

This part applies to incomplete auto-
mobile manufacturers, intermediate
manufacturers, and final-stage manu-
facturers of automobiles that are man-
ufactured in two or more stages.

§529.3 Definitions.

(a) Statutory terms. (1) The term auto-
mobile is used as defined in section 501
of the Act and in accordance with the
determinations in 49 CFR part 523.

(2) The terms manufacture, manufac-
turer, and fuel economy are used as de-
fined in section 501 of the Act.

(b) Other terms. (1) Act means the
Motor Vehicle Information and Cost
Savings Act (Pub. L. 92-513), as amend-
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ed by the Energy Policy and Conserva-
tion Act (Pub. L. 94-163).

(2) Completed automobile means an
automobile that requires no further
manufacturing operations to perform
its intended function, other than the
addition of readily attachable compo-
nents, such as mirrors or tire and rim
assemblies, or minor finishing oper-
ations such as painting.

(3) Curb weight is defined the same as
vehicle curb weight in 40 CFR part 86.

(4) Final-stage manufacturer means a
person who performs such manufac-
turing operations on an incomplete
automobile that it becomes a com-
pleted automobile.

(5) Frontal area is used as defined in
40 CFR 86.079-2.

(6) Incomplete automobile means an as-
semblage consisting, as a minimum, of
frame and chassis structure, power
train, steering system, suspension sys-
tem, and braking system to the extent
that those systems are to be part of the
completed automobile, that requires
further manufacturing operations,
other than the addition of readily at-
tachable components, such as mirrors
or tire and rim assemblies, or minor
finishing operations such as painting,
to become a completed automobile.

(T) Incomplete automobile manufacturer
means a person who manufactures an
incomplete automobile by assembling
components none of which, taken sepa-
rately, constitute a complete auto-
mobile.

(8) Intermediate manufacturer means a
person, other than the incomplete
automobile manufacturer or the final-
stage manufacturer, who performs
manufacturing operations on an incom-
plete automobile.

[42 FR 38372, July 28, 1977, as amended at 42
FR 39983, Aug. 8, 1977]

§529.4 Requirements for incomplete
automobile manufacturers.

(a) Except as provided in paragraph
(c) of this section, §§529.5 and 529.6,
each incomplete automobile manufac-
turer is considered, with respect to
multistage automobiles incorporating
its incomplete automobiles, the manu-
facturer of the multistage automobiles
for purposes of the requirements of
Title V and rules issued thereunder.
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(b) Each incomplete automobile man-
ufacturer shall furnish with each of its
incomplete automobiles, when it is de-
livered to the subsequent manufac-
turer, (1) a document that contains the
following information—

(i) Name and mailing address of the
incomplete automobile manufacturer.

(ii) Month and year during which the
incomplete automobile manufacturer
performed its last manufacturing oper-
ation on the incomplete automobile.

(iii) Identification of the incomplete
automobile or group of incomplete
automobiles to which the document ap-
plies. The identification may be by se-
rial number or otherwise, but it must
be sufficient to enable a subsequent
manufacturer to ascertain positively
that the document applies to a par-
ticular incomplete automobile even if
the document is not attached to that
automobile.

(iv) Fuel economy values determined
by the incomplete automobile manu-
facturer for the automobile in accord-
ance with 40 CFR part 600 and a state-
ment that a fuel economy label con-
taining those values has been prepared
in accordance with Environmental Pro-
tection Agency regulation by the man-
ufacturer identified in the document.

(v) Maximum curb weight that may
not be exceeded by a subsequent manu-
facturer without invalidating the fuel
economy values determined by the in-
complete automobile manufacturer.

(vi) Maximum frontal area that may
not be exceeded by a subsequent manu-
facturer without invalidating the fuel
economy values determined by the in-
complete automobile manufacturer.

(vii) Whether the fuel economy val-
ues have been computed with the road
load horsepower set to take into ac-
count the presence of air conditioning.

(2) A fuel economy label conforming
with 40 CFR part 600.

(c)(1) The incomplete automobile
manufacturer shall either attach the
document specified in paragraph (b)(1)
of this section to the incomplete auto-
mobile in such a manner that it will
not be inadvertently detached or send
that document directly to the subse-
quent manufacturer to which that
automobile is delivered.

(2)(1) If the incomplete automobile
manufacturer places the portion of the
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body including the windshield and
front seat side windows on the incom-
plete automobile, that manufacturer
shall attach the fuel economy label
specified in paragaph (b)(2) of this sec-
tion to that automobile in accordance
with 40 CFR part 600. If the incomplete
automobile manufacturer does not
place that portion of the body on the
incomplete automobile, that manufac-
turer shall send that label directly to
the subsequent manufacturer to which
that automobile is delivered.

(ii) Upon request by an intermediate
or final-stage manufacturer for a copy
of a fuel economy label that is required
by paragraph (b)(2) of this section to
have been prepared by the incomplete
automobile manufacturer for one of its
incomplete automobiles, identified by
the requesting manufacturer in the
same fashion as in the document speci-
fied in paragraph (b)(1) of this section,
the incomplete automobile manufac-
turer shall send that manufacturer a
copy of the label.

§529.5 Requirements for intermediate
manufacturers.

(a) Except as provided in paragraph
(d) of this section and in §529.6, each
intermediate manufacturer whose
manufacturing operations on an incom-
plete automobile cause it to exceed the
maximum curb weight or maximum
frontal area set forth in the document
furnished it by the incomplete auto-
mobile manufacturer under §529.4(c)(1)
or by a previous intermediate manufac-
turer under paragraph (b) of this sec-
tion, as appropriate, is considered the
manufacturer of the multistage auto-
mobile manufactured from that auto-
mobile for the purpose of the require-
ments of Title V and rules issued there-
under, other than that in part 537, Fuel
Economy Reports.

(b) Each intermediate manufacturer
of an incomplete automobile shall fur-
nish, in the manner specified in
§529.4(c), to the subsequent manufac-
turer of that automobile the document
required by §529.4(b) regarding that
automobile. If any of the changes in
the automobile made by the inter-
mediate manufacturer affect the valid-
ity of the fuel economy values or other
statement in the document or any ad-
dendum attached to the document by a
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previous manufacturer of the auto-
mobile, the intermediate manufacturer
shall furnish an addendum to the docu-
ment that contains its name and mail-
ing address and an indication of all
changes that should be made in the
document to reflect changes that it
made in the automobile.

(c) Each intermediate manufacturer
that is required by paragraph (b) of
this section to furnish an addendum to
a document required by §529.4(b) shall,
within 10 days after completing its
manufacturing operations, send a copy
of the document and addendum to the
Administrator of the Environmental
Protection Agency and to the manufac-
turer previously considered under this
part to be the manufacturer of the
automobile.

(d)A) If the intermediate manufac-
turer’s manufacturing operations on an
incomplete automobile cause it to ex-
ceed the maximum curb weight or
maximum frontal area set forth in the
document furnished it by the incom-
plete automobile manufacturer under
§529.4(c)(1) or a previous intermediate
manufacturer under paragraph (b) of
this section, as appropriate, that man-
ufacturer shall prepare a new fuel econ-
omy label for that automobile in ac-
cordance with 40 CFR part 600.

(2) If neither the intermediate manu-
facturer of an incomplete automobile
nor any previous manufacturer of that
automobile has placed the portion of
the body including the windshield and
front seat side windows on that auto-
mobile, the intermediate manufacturer
shall send the fuel economy label fur-
nished it by the incomplete automobile
manufacturer under §529.4(c)(2)(i) or a
previous intermediate manufacturer
under paragraph (d)(2) of this section
or prepared by it under paragraph (d)(1)
of this section, as appropriate, directly
to the subsequent manufacturer to
which that automobile is delivered.

(3) If the intermediate manufacturer
places the portion of the body includ-
ing the windshield and front seat side
windows on the incomplete automobile,
that manufacturer shall attach the fuel
economy label furnished it under
§529.4(c)(i) or paragraph (d)(2) of this
section or the fuel economy label pre-
pared by it under paragraph (d)(1) of
this section, as appropriate, to that

96

49 CFR Ch. V (10-1-12 Edition)

automobile in accordance with 40 CFR
part 600.

(4) The intermediate manufacturer
shall attach to the incomplete auto-
mobile in accordance with 40 CFR part
600 a fuel economy label identical to
the label that is required under this
part to have been prepared by the man-
ufacturer considered under this part to
be the manufacturer of that auto-
mobile if:

(i) The portion of the body including
the windshield and front seat side win-
dows was added to the incomplete
automobile by a previous manufac-
turer;

(ii) The intermediate manufacturer’s
manufacturing operations do not cause
that automobile to exceed either of the
maxima specified in paragraph (d)(1) of
this section; and

(iii) That label is not on that auto-
mobile when received by the inter-
mediate manufacturer or is removed
from that automobile while it is in the
possession of that manufacturer.

(6) Upon request by a subsequent in-
termediate manufacturer or by a final-
stage manufacturer for a copy of a fuel
economy label prepared by the inter-
mediate manufacturer under paragraph
(d)(1) of this section for one of its in-
complete automobiles, identified by
the requesting manufacturer in the
same fashion as in the document speci-
fied in §529.4(b)(1), the intermediate
manufacturer shall send that manufac-
turer a copy of that label.

§529.6 Requirements for

manufacturers.

final-stage

(a) Except as provided in paragraph
(c) of this section, each final-stage
manufacturer whose manufacturing op-
erations on an incomplete automobile
cause the completed automobile to ex-
ceed the maximum curb weight or
maximum frontal area set forth in the
document specified in §529.4(b) and fur-
nished it by the incomplete automobile
manufacturer under §529.4(c)(1) or by
the last intermediate manufacturer
under §529.5(b), as appropriate, is con-
sidered the manufacturer of the com-
pleted automobile for the purpose of
the requirements of Title V and rules
issued thereunder, other than those in
part 537, Fuel Economy Reports.
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(b) Each final-stage manufacturer
that becomes the manufacturer of a
multistage automobile under para-
graph (a) of this section shall, within 10
days after completing its manufac-
turing operations on that automobile,
send written notification of its exceed-
ing the curb weight or frontal area
maximum to the Administrator of the
Environmental Protection Agency and
to the manufacturer previously consid-
ered under this part to be the manufac-
turer of the automobile.

(c)(1) If the final-stage manufacturer
becomes the manufacturer of a multi-
stage automobile under paragraph
(a)(1) of this section, that manufac-
turer shall prepare a new fuel economy
label for that automobile in accordance
with 40 CFR part 600.

(2) If the final-stage manufacturer
places the portion of the body includ-
ing the windshield and front seat side
windows on the incomplete automobile,
that manufacturer shall attach the fuel
economy label furnished by the incom-
plete automobile manufacturer under
§529.4(c)(2) or by the last intermediate
manufacturer under §529.5(d)(2) or the
fuel economy label prepared by the
final-stage manufacturer under para-
graph (c)(1) of this section, as appro-
priate, to that automobile in accord-
ance with 40 CFR part 600.

(3) The final-stage manufacturer
shall attach to the completed auto-
mobile in accordance with 40 CFR part
600 a fuel economy label identical to
the label that is required under this
part to have been prepared by the man-
ufacturer considered under this part to
be the manufacturer of that auto-
mobile if:

(i) The portion of the body including
the windshield and front seat side win-
dows was added to the completed auto-
mobile by a previous manufacturer;

(ii) The final-stage manufacturer’s
manufacturing operations do not cause
that automobile to exceed either of the
maxima specified in paragraph (c)(1) of
this section; and

(iii) That fuel economy label is not
on that automobile when received by
that manufacturer or is removed from
that automobile while it is in the pos-
session of that manufacturer.
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PART 531—PASSENGER  AUTO-
MOBILE AVERAGE FUEL ECON-
OMY STANDARDS

Sec.
531.1
531.2
531.3
531.4

Scope.

Purpose.

Applicability.

Definitions.

531.5 Fuel economy standards.

531.6 Measurement and calculation proce-
dures.

APPENDIX A TO PART 531—EXAMPLE OF CAL-
CULATING COMPLIANCE UNDER §531.5(c)

AUTHORITY: 49 U.S.C. 32902, delegation of
authority at 49 CFR 1.50.

SOURCE: 42 FR 33552, June 30, 1977, unless
otherwise noted.

§531.1 Scope.

This part establishes average fuel
economy standards pursuant to section
502 (a) and (c) of the Motor Vehicle In-
formation and Cost Savings Act, as
amended, for passenger automobiles.

[43 FR 28204, June 29, 1978]

§531.2 Purpose.

The purpose of this part is to in-
crease the fuel economy of passenger
automobiles by establishing minimum
levels of average fuel economy for
those vehicles.

§531.3 Applicability.

This part applies to manufacturers of
passenger automobiles.

§531.4 Definitions.

(a) Statutory terms. (1) The terms aver-
age fuel economy, manufacture, manufac-
turer, and model year are used as defined
in section 501 of the Act.

(2) The terms automobile and pas-
senger automobile are used as defined in
section 501 of the Act and in accord-
ance with the determination in part 523
of this chapter.

(b) Other terms. As used in this part,
unless otherwise required by the con-
text—

(1) Act means the Motor Vehicle In-
formation and Cost Savings Act, as
amended by Pub. L. 94-163.

§531.5 Fuel economy standards.

(a) Except as provided in paragraph
(e) of this section, each manufacturer
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of passenger automobiles shall comply gallon, in the model year specified as

avds in Tabie T expressed in miles per
TABLEI
Model year Standard
1978 e 18.0
1979, 19.0
1980. . e 20.0
1981, . 22.0
1982 . e 24.0
1983 ..o 26.0
1984. .. i 27.0
1985 e 27.5
1986. ... 26.0
1987 e 26.0
1988, . 26.0
1989, . 26.5
1990-2010.....c0eneeiiiiiiniiiieen, 27.5

(b) For model year 2011, a manufac-
turer’s passenger automobile fleet shall
comply with the fuel economy level
calculated for that model year accord-

ing to Figure 1 and the appropriate val-
ues in Table II.

Figure 1:
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Required _ Fuel _Economy _ Level =

Where:

N is the total number (sum) of passenger
automobiles produced by a manufac-

§531.5

e

i

N; is the number (sum) of the ith model pas-
senger automobile produced by the man-
ufacturer, and

T; is fuel economy target of the ith model

turer, passenger automobile, which is deter-
mined according to the following for-
mula, rounded to the nearest hundredth:
1
T=T 1y oo
a*\b 7 a Jrre
Where: e = 2.718; and

Parameters a, b, ¢, and d are defined in Table
1I;

r = footprint (in square feet, rounded to the
nearest tenth) of the vehicle model

TABLE II-—PARAMETERS FOR THE PASSENGER AUTOMOBILE FUEL ECONOMY TARGETS

Parameters
Model year
A b c d
2011 i 31.20 | 24.00 | 51.41 | 1.91

(c) For model years 2012-2016, a man-
ufacturer’s passenger automobile fleet
shall comply with the fuel economy

Figure?2: CAFE

Where:

CAFE,cquirea is the required level for a given
fleet (domestic passenger automobiles or
import passenger automobiles),

99

required —

level calculated for that model year ac-
cording to Figure 2 and the appropriate
values in Table III.

Zl_ Production,
Production,
" TARGET,

Subscript i is a designation of multiple
groups of automobiles, where each
group’s designation, i.e., i =1, 2, 3, etc.,
represents automobiles that share a
unique model type and footprint within



§531.5

the applicable fleet, either domestic pas-
senger automobiles or import passenger
automobiles.

Production; is the number of passenger auto-
mobiles produced for sale in the United
States within each ith designation, i.e.,
which shares the same model type and
footprint.

TARGET; is the fuel economy target in miles
per gallon (mpg) applicable to the foot-

49 CFR Ch. V (10-1-12 Edition)

print of passenger automobiles within each
ith designation, i.e., which shares the same
model type and footprint, calculated ac-
cording to Figure 3 and rounded to the
nearest hundredth of a mpg, i.e., 35.455 =
35.46 mpg, and the summations in the nu-
merator and denominator are both per-
formed over all models in the fleet in ques-
tion.

1

Figure3: TARGET =

MIN| MAX c><FOOTPRINT+d,l b
a

Where:

TARGET is the fuel economy target (in mpg)
applicable to vehicles of a given foot-
print (FOOTPRINT, in square feet),

1

Parameters a, b, ¢, and d are defined in Table

III, and

The MIN and MAX functions take the min-

imum and maximum, respectively, of the
included values.

TABLE |[II—PARAMETERS FOR THE PASSENGER AUTOMOBILE FUEL ECONOMY TARGETS

Parameters
Model year
a b c d
35.95 27.95 0.0005308 0.006057
36.80 28.46 0.0005308 0.005410
37.75 29.03 0.0005308 0.004725
39.24 29.90 0.0005308 0.003719
41.09 30.96 0.0005308 0.002573

(d) In addition to the requirement of
paragraphs (b) and (c) of this section,

AVERAGE FUEL ECONOMY STANDARD

Miles per
each manufacturer shall also meet the Model year gauo?]
minimum standard for domestically 161
manufactured passenger automobiles 145
expressed in Table IV: 15.8

18.2
18.2
TABLE IV 169
— 16.9
Model year gg‘:ﬂ:{g 16.9
27.8 (2) Rolls-Royce Motors, Inc.
307
31.4 Average
32.1 fuel econ-
: Model year omy stand-
33.3 ard (miles
34.7 per gallon)
. 10.7
(e) The following manufacturers shall 108
comply with the standards indicated 11.1
below for the specified model years: 18'2
(1) Avanti Motor Corporation. 9.9
10.0
10.0
11.0
11.2
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Average (7) Officine Alfieri Maserati, S.p.A.
fuel econ-
Model year oy (e AVERAGE FUEL ECONOMY STANDARD
per gallon) Wi
iles per
112 Model year gallon
11.2
12.7 12.5
127 12.5
13.8 9.5
138 17.9
13.8 16.8
14.6
1;-? (8) Lamborghini of North America.
18 AVERAGE FUEL ECONOMY STANDARD
: Model year Miles per
(3) Checker Motors Corporation. gallon
1983 ... 13.7
AVERAGE FUEL ECONOMY STANDARD 1084 157
Miles per
Mode year gallon (9) LondonCoach Co., Inc.
18 108 AVERAGE FUEL ECONOMY STANDARD
1980 . 18.5 Miles per
1981 . 18.3 Model year
1982 ... 18.4 gallon
1985 21.0
(4) Aston Martin Lagonda, Inc. 1986 21.0
1987 ... 21.0
AVERAGE FUEL ECONOMY STANDARD
. (10) Automobili Lamborghini S.p.A./
Model year Mg:ﬁoﬂe’ Vector Aeromotive Corporation.
Average
18;8 1;? fuel econ-
. . Model year omy stand-
1981 . 12.2 ard (miles
1982 . 12.2 per gallon)
1983 . 11.3
1984 . 113 1995 ... 12.8
1985 ... 11.4 1996 12.6
1997 ... 12.5
(5) Excalibur Automobile Corpora-
tion. (11) Dutcher Motors, Inc.
AVERAGE FUEL ECONOMY STANDARD fyerage
Model year om&/ (stalnd-
Miles per ard (miles
Model year gallon per gallon)
1978 ... 115 1986 ... 16.0
1979 . 115 1987 16.0
1980 . 162 1988 16.0
1981 . 17.9 1992 17.0
1982 . 17.9 1993 17.0
1983 . 16.6 1994 17.0
1984 . 16.6 1995 ... 17.0
1985 ... 16.6
(12) MedNet, Inc.
(6) Lotus Cars Ltd.
Average
Average fuel econ-
fuel econ- Model year omy stand-
Model year omy stand- ard (miles
ard (miles per gallon)
per gallon)
1996 ... 17.0
1994 ........... 242 1997 17.0
1995 ... 233 1998 .. 17.0
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(13) Vector Aeromotive Corporation.

Average
fuel econ-
omy stand-
ard (miles
per gallon)

Model year

1998 ......... . 121

(14) Qvale Automotive Group Srl.

Average
fuel econ-
omy stand-
ard (miles
per gallon)

Model year

22.0
22.0

(15) Spyker Automobielen B.V.

AVERAGE FUEL ECONOMY STANDARD

Miles per

Model year gallon

18.9
18.9

[43 FR 28204, June 29, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §531.5 see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§531.6 Measurement and calculation
procedures.

(a) The average fuel economy of all

passenger automobiles that are manu-

factured by a manufacturer in a model

49 CFR Ch. V (10-1-12 Edition)

year shall be determined in accordance
with procedures established by the Ad-
ministrator of the Environmental Pro-
tection Agency under section 502(a)(1)
of the Act and set forth in 40 CFR part
600.

(b) A manufacturer that is eligible to
elect a model year in which to include
value added in Mexico as domestic
value, under subparagraphs (B)(i) and
(B)(iii) of 49 U.S.C. 32904(b)(3), shall no-
tify the Administrators of the Environ-
mental Protection Agency and the Na-
tional Highway Traffic Safety Admin-
istration of its election not later than
60 days before it begins production of
automobiles for the model year. If an
eligible manufacturer does not elect a
model year before January 1, 2004, any
value added in Mexico will be consid-
ered domestic value for automobiles
manufactured in the next model year
beginning after January 1, 2004, and in
subsequent model years.

[42 FR 33552, June 30, 1977, as amended at 64
FR 27203, May 19, 1999]

APPENDIX A TO PART 531—EXAMPLE OF
CALCULATING COMPLIANCE UNDER
§531.5(C)

Assume a hypothetical manufacturer
(Manufacturer X) produces a fleet of domes-
tic passenger automobiles in MY 2012 as fol-
lows:

APPENDIX A, TABLE 1

Model type Actual
i measured fuel
Grou Carline name Basic engine Transmission Description economy Volume

P (L class (mpg)
1. PC AFWD ... 1.8 A5 | 2-door sedan 34.0 1,500
2. PC AFWD ... 1.8 M6 | 2-door sedan .. 34.6 2,000
3. PC AFWD .. 25 A6 | 4-door wagon . 33.8 2,000
4 .. PC A AWD ... 1.8 A6 | 4-door wagon ........ 34.4 1,000
5.. PC A AWD ... 25 M6 | 2-door hatchback .. 32.9 3,000
6 .. PC B RWD ... 25 A6 | 4-door wagon ........ 32.2 8,000
7 .. PC B RWD ... 25 A7 | 4-door sedan .. 33.1 2,000
8 ... PC C AWD ... 3.2 A7 | 4-door sedan .. 30.6 5,000
9. PC C FWD ... 3.2 M6 | 2-door coupe 28.5 3,000
L] | OO T RPN 27,500

NOTE TO APPENDIX A, TABLE 1. Manufac-
turer X’s required corporate average fuel
economy level standard under §531.5(c) would
first be calculated by determining the fuel

economy targets applicable to each unique
model type and footprint combination for
model type groups 1-9 as illustrated in Ap-
pendix A, Table 2:
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APPENDIX A, TABLE 2

Manufacturer X calculates a fuel economy target standard for each unique model type and
footprint combination.

Model type Fuel
Track econ-
. . Base tire Wheel- width Foot- omy
_ Basic | Trans- Description size base F&R print | Volume | target
Group Carline name | engine | mission (inches) | average (ft2) stand-
(L) class (inches) ard
(mpg)
PC AFWD ... 1.8 A5 | 2-door sedan 205/75R14 99.8 61.2 424 900 35.01
PC AFWD ... 1.8 A5 | 2-door sedan 215/70R15 99.8 60.9 42.2 600 35.14
PC AFWD .... 1.8 M6 | 2-door sedan 215/70R15 99.8 60.9 422 | 2,000 35.14
PC AFWD ... 25 A6 | 4-door wagon 215/70R15 100.0 60.9 423 | 2,000 35.08
PC AAWD ... 1.8 A6 | 4-door wagon 235/60R15 100.0 61.2 425 1,000 | 35.95
PC AAWD ... 25 M6 | 2-door 225/65R16 99.6 59.5 41.2 3,000 35.81
hatchback.
PC BRWD ... 25 A6 | 4-door wagon 235/65R16 109.2 67.2 51.0| 4,000 30.19
PC BRWD ... 25 A6 | 4-door wagon 265/55R18 109.2 66.8 50.7 | 4,000 30.33
PC B RWD ... 25 A7 | 4-door sedan 235/65R17 109.2 67.8 51.4 2,000 | 29.99
PC C AWD ... 3.2 A7 | 4-door sedan 265/55R18 1113 67.8 52.4 5,000 | 29.52
PC CFWD ... 3.2 M6 | 2-door coupe 225/65R16 1113 67.2 51.9 3,000 | 29.76
Total ... 27,500

NOTE TO APPENDIX A, TABLE 2. With the ap- economy target standard would be cal-
propriate fuel economy targets determined culated as illustrated in Appendix A, Figure
for each unique model type and footprint 1.
combination, Manufacturer X’s required fuel
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Appendix A, Figure 1

Calculation of Manufacturer X’s target fuel economy standard

(Manufacturer’s Domestic Passenger Automobile Production for Applicable Model Year)
/ ((Group 1a Volume / Group 1a Target) + ((Group 1b Volume / Group 1b Target) + ... +
(Group 9 Volume / Group 9 Target)) =

27500/ (900/35.01 + 600/35.14 + 2000/35.14 + 2000/35.08 + 1000/34.95 + 3000/35.81 +

4000/30.19 + 4000/30.33 + 2000/29.99 + 5000/25.52 + 3000/29.76) = 31.6

Manufacturer's Domestic Passenger Automobile Production for Applicable Model Year

Groupla Grouplb Group2 Group3 Group7 Group8 Group9

Volume Volume Volume Volume » Volume + Volume + Volume

Groupla Grouplb Group2 Group3 Group7 Group8 Group9

Target Target Target  Target Target  Target  Target
27,500

900 + 600 +2000 2000 K 1000 + 3000 , 4000 4000 2000+5000+ 3000
3527 3540 3540 3535 3521 36.12 3040 30.55 30.18 29.71 29.93

Fleet’s target fuel economy standard = 31.6 mpg
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Appendix A, Figure 2

§533.1

Calculation of Manufacturer X’s actual fuel economy value.

(Manufacturer’s Domestic Passenger Automobile Production for Applicable Model Year)

/ ((Group 1 Volume / Group 1 Fuel Economy) + ((Group 2 Volume / Group 2 Fuel

Economy) + ... + (Group 9 Volume / Group 9 Fuel Economy)) =

27500/ (1500/34.0 + 2000/34.6 + 2000/33.8 + 1000/34.4 + 3000/32.9 + 8000/32.2 +

2000/33.1 + 5000/30.6 + 3000/28.5) = 32.0

Manufacturer's Domestic Passenger Automobile Production for Applicable Model Year

Groupl Group2 Group3 Group4 Group5 Group6 Group7 Group8 Group9
Volume Volume  Volume Volume Volume Volume = Volume ., Volume ., Volume
Groupl Group2  Group3 Group4 Group5 Group6 Group7 Group8 Group9
FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon

27,500

et et T et T Tt
340 346 338 344 329 322 331 306 285

[1500 2000 2000

1000 . 3000 , 8000 A 2000 + 5000 + 3000]

Fleet’s actual fuel economy = 32.0 mpg

NOTE TO APPENDIX A, FIGURE 2. Since the
actual average fuel economy of Manufac-
turer X’s fleet is 32.0 mpg, as compared to its
required fuel economy level of 31.8 mpg,
Manufacturer X complied with the CAFE
standard for MY 2012 as set forth in §531.5(c).

[75 FR 25719, May 7, 2010]

PART 533—LIGHT TRUCK FUEL
ECONOMY STANDARDS

Sec.
533.1
533.2
533.3
533.4
533.5

Scope.
Purpose.
Applicability.
Definitions.
Requirements.

533.6 Measurement and calculation proce-

dures.
APPENDIX A TO PART 533—EXAMPLE OF CAL-
CULATING COMPLIANCE UNDER §533.5

PARAGRAPH (g)

AUTHORITY: 49 U.S.C. 32902; delegation of
authority at 49 CFR 1.50.

§533.1 Scope.

This part establishes average fuel
economy standards pursuant to section
502(b) of the Motor Vehicle Information
and Cost Savings Act, as amended, for
light trucks.

[42 FR 13807, Mar. 14, 1977, as amended at 43
FR 12013, Mar. 23, 1978]
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§533.2 Purpose.

The purpose of this part is to in-
crease the fuel economy of light trucks
by establishing minimum levels of av-
erage fuel economy for those vehicles.

[42 FR 13807, Mar. 14, 1977, as amended at 43
FR 12013, Mar. 23, 1978]

§533.3 Applicability.

This part applies to manufacturers of
light trucks.

[42 FR 13807, Mar. 14, 1977, as amended at 43
FR 12013, Mar. 23, 1978]

§533.4 Definitions.

(a) Statutory terms. (1) The terms aver-
age fuel economy, average fuel economy
standard, fuel economy, import, manufac-
ture, manufacturer, and model year are
used as defined in section 501 of the
Act.

(2) The term automobdile is used as de-
fined in section 501 of the Act and in
accordance with the determinations in
part 523 of this chapter.

(3) The term domestically manufac-
tured is used as defined in section
503(b)(2)(E) of the Act.

(b) Other terms. As used in this part,
unless otherwise required by the con-
text—

(1) Act means the Motor Vehicle In-
formation Cost Savings Act, as amend-
ed by Pub. L. 94-163.

(2) Light truck is used in accordance
with the determinations in part 523 of
this chapter.

Captive import means with respect to
a light truck, one which is not domes-
tically manufactured but which is im-
ported in the 1980 model year or there-
after by a manufacturer whose prin-
cipal place of business is in the United
States.

4-wheel drive, general utility vehicle
means a 4-wheel drive, general purpose
automobile capable of off-highway op-
eration that has a wheelbase of not
more than 280 centimeters, and that
has a body shape similar to 1977 Jeep
CJ-5 or CJ-T, or the 1977 Toyota Land
Cruiser.

Basic engine means a unique combina-
tion of manufacturer, engine displace-
ment, number of cylinders, fuel system
(as distinguished by number of carbu-
retor barrels or use of fuel injection),
and catalyst usage.

49 CFR Ch. V (10-1-12 Edition)

Limited product line light truck means
a light truck manufactured by a manu-
facturer whose light truck fleet is pow-
ered exclusively by basic engines which
are not also used in passenger auto-
mobiles.

[42 FR 13807, Mar. 14, 1977, as amended at 43
FR 12013, Mar. 23, 1978; 43 FR 46547, Oct. 10,
1978; 58 FR 18029, Apr. 7, 1993]

§533.5 Requirements.

(a) Bach manufacturer of light trucks
shall comply with the following aver-
age fuel economy standards, expressed
in miles per gallon, in the model year
specified as applicable:

TABLE |
2-wheel drive 4-wheel drive Limited
light trucks light trucks product
Model year line
Captive Captive light
imports Other imports Other trucks
172 | s 158 | oo
16.0 14.0 14.0 14.0
16.7 15.0 15.0 14.5
TABLE Il
Combined 2-wheel drive | 4-wheel drive
standard light trucks light trucks

Mgg‘:' Cap- Cap- Cap-

y tive | Oth- | tve | Oth- | tve | Oth-
im- ers im- ers im- ers
ports ports ports

1982 ... 17.5 17.5 18.0 18.0 16.0 16.0
1983 ... 19.0 19.0 19.5 19.5 17.5 175
1984 ... 20.0 20.0 20.3 20.3 18.5 18.5
1985 ... 19.5 19.5 19.7 19.7 18.9 18.9
1986 ...... 20.0 20.0 20.5 20.5 19.5 19.5
1987 ... 20.5 20.5 21.0 21.0 19.5 19.5
1988 ...... 20.5 20.5 21.0 21.0 19.5 19.5
1989 ... 20.5 20.5 21.5 215 19.0 19.0
1990 ...... 20.0 20.0 20.5 20.5 19.0 19.0
1991 ... 20.2 20.2 20.7 20.7 19.1 19.1
TABLE IlI
Combined stand-
ard
Model Year
Captive
imports Other
20.2 20.2
20.4 20.4
20.5 20.5
20.6 20.6
TABLE IV
Model year Standard
2001 . 20.7
2002 . 20.7
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TABLE IV—Continued TABLE IV—Continued
Model year Standard Model year Standard
207 2007 . 222
207 2008 .. 225
210  2009.. 23.1
216 2010 235
FIGURE 1
Required _Fuel Economy Level =
Z N i
i T i
Where: T; is fuel economy target of the it light
N is the total number (sum) of light truck model type, which is deter-
trucks produced by a manufac- mined according to the following
turer, N; is the number (sum) of the formula, rounded to the nearest
ith light truck model type produced hundredth:
by the manufacturer, and
1 (1 1) ¥
a \b a1+l
Where: e = 2.718; and
Parameters a, b, ¢, and d are defined in X = footprint (in square feet, rounded
§533.3 Table V: to the nearest tenth) of the model
’ ’ type
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TABLE V—PARAMETERS FOR THE LIGHT TRUCK FUEL ECONOMY TARGETS

group’s designation, i.e., i =1, 2, 3, etc.,
represents light trucks that share a
unique model type and footprint within
the applicable fleet.

Parameters
Model year
a b c d
2008, 28.56 |1 19.99 | 49.30 | 5.58
2009.. ... 30.07 | 20.87 | 48.00 | 5.81
2010, e 29.96 | 21.20 | 48.49 | 5.50
20011 27.10 | 21.10 | 56.41 | 4.28
Fi 5 CAFE Z . Production,
Igure 2: required — W
i TARGET,
Where: which share the same model type and
: : : footprint.
CAFfﬁ”gg’""' Is the required level for a given TARGET,-rils the fuel economy target in miles
L . . . per gallon (mpg) applicable to the foot-
Sub;ﬁfﬁs 'E l?gh%:es{i‘iiig,n V“’Iflefc}mg’éﬁ print of light trucks within each ith des-

ignation, i.e., which shares the same
model type and footprint, calculated ac-
cording to Figure 3 and rounded to the
nearest hundredth of a mpg, i.e., 35.455 =
35.46 mpg, and the summations in the nu-

Production; is the number of units of light
trucks produced for sale in the United
States within each ith designation, i.e.,

merator and denominator are both per-
formed over all models in the fleet in
question.

TARGET = !

Figure3: 1)1
M]N|:MAX(CX FOOTPRINT +d,— } b}
a

Where:

TARGET is the fuel economy target (in mpg)
applicable to vehicles of a given foot-
print (FOOTPRINT, in square feet),

Parameters a, b, ¢, and d are defined in Table
VI, and

The MIN and MAX functions take the min-
imum and maximum, respectively of the
included values.
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TABLE VI—PARAMETERS FOR THE LIGHT TRUCK FUEL ECONOMY TARGETS
Parameters
Model year
a b c ‘ d
29.82 22.27 0.0004546 0.014900
30.67 22.74 0.0004546 0.013968
31.38 23.13 0.0004546 0.013225
32.72 23.85 0.0004546 0.011920
34.42 24.74 0.0004546 0.010413

(b)(1) For model year 1979, each man-
ufacturer may:

(i) Combine its 2- and 4-wheel drive
light trucks and comply with the aver-
age fuel economy standard in para-
graph (a) of this section for 2-wheel
drive light trucks; or

(ii) Comply separately with the two
standards specified in paragraph (a) of
this section.

(2) For model year 1979, the standard
specified in paragraph (a) of this sec-
tion for 4-wheel drive light trucks ap-
plies only to 4-wheel drive general util-
ity vehicles. All other 4-wheel drive
light trucks in that model year shall be
included in the 2-wheel drive category
for compliance purposes.

(c) For model years 1980 and 1981,
manufacturers of limited product line
light trucks may:

(1) Comply with the separate stand-
ard for Ilimited product line light
trucks, or

(2) Comply with the other standards
specified in §533.5(a), as applicable.

(d) For model years 1982-91,
manufacture may:

(1) Combine its 2- and 4-wheel drive
light trucks (segregating captive im-
port and other light trucks) and com-
ply with the combined average fuel
economy standard specified in para-
graph (a) of this section; or

(2) Comply separately with the 2-
wheel drive standards and the 4-wheel
drive standards (segregating captive
import and other light trucks) speci-
fied in paragraph (a) of this section.

(e) For model year 1992, each manu-
facturer shall comply with the average
fuel economy standard specified in
paragraph (a) of this section (segre-
gating captive import and other light
trucks).

(f) For model year 1996 and there-
after, each manufacturer shall combine
its captive imports with its other light

each

trucks and comply with the average
fuel economy standard in paragraph (a)
of this section.

(g) For model years 2008-2010, at a
manufacturer’s option, a manufactur-
er’s light truck fleet may comply with
the fuel economy level calculated ac-
cording to Figure I and the appropriate
values in Table V, with said option
being irrevocably chosen for that
model year and reported as specified in
§537.8.

(h) For model year 2011, a manufac-
turer’s light truck fleet shall comply
with the fuel economy level calculated
for that model year according to Fig-
ure 1 and the appropriate values in
Table V.

(i) For model years 2012-2016, a manu-
facturer’s light truck fleet shall com-
ply with the fuel economy level cal-
culated for that model year according
to Figures 2 and 3 and the appropriate
values in Table VI.

[43 FR 12014, Mar. 23, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §533.5 see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§533.6 Measurement and calculation
procedures.

(a) Any reference to a class of light
trucks manufactured by a manufac-
turer shall be deemed—

(1) To include all light trucks in that
class manufactured by persons who
control, are controlled by, or are under
common control with, such manufac-
turer; and

(2) To exclude all light trucks in that
class manufactured (within the mean-
ing of paragraph (a)(1) of this section)
during a model year by such manufac-
turer which are exported prior to the
expiration of 30 days following the end
of such model year.
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(b) The average fuel economy of all
nonpassenger automobiles that are
manufactured by a manufacturer and
are subject to §533.5(b) or to §533.5(c)
shall be determined in accordance with
procedures established by the Adminis-

49 CFR Ch. V (10-1-12 Edition)

trator of the Environmental Protection
Agency under section 503(a)(2) of the
Act.

[42 FR 13807, Mar. 14, 1977, as amended at 43
FR 12013, Mar. 23, 1978]

APPENDIX A TO PART 533—EXAMPLE OF CALCULATING COMPLIANCE UNDER §533.5
PARAGRAPH (g)

Assume a hypothetical manufacturer (Manufacturer X) produces a fleet of light trucks in

MY 2012 as follows:

APPENDIX A, TABLE 1

Model type Actuglf |
- measured fuel
Group Carline name Basic engine Transmission Description economy Volume
(L) class (mpg)

1. Pickup A 2WD 4 A5 | Reg cab, MB 271 800
2 Pickup B 2WD ....... 4 M5 | Reg cab, MB .. 27.6 200
3 Pickup C 2WD .. 45 A5 | Reg cab, LB 23.9 300
4 Pickup C 2WD .. 4 M5 | Ext cab, MB 23.7 400
5 Pickup C 4WD .. 4.5 A5 | Crew cab, SB . 235 400
6 Pickup D 2WD .. 4.5 A6 | Crew cab, SB . 23.6 400
7 Pickup E 2WD ....... 5 A6 | Ext cab, LB 227 500
8 ... Pickup E 2WD ....... 5 A6 | Crew cab, MB ....... 225 500
9 ... Pickup F 2WD ....... 45 A5 | Regcab, LB .......... 225 1,600
10 .. Pickup F 4WD .. 45 A5 | Ext cab, MB .... 223 800
11 . Pickup F 4WD 4.5 A5 | Crew cab, SB . 222 800
TOMAL bbb bbb bbb b b £ e E bbbttt bbbt 6,700

NOTE TO APPENDIX A, TABLE 1. Manufac-
turer X’s required corporate average fuel
economy level under §533.5(i) would first be
calculated by determining the fuel economy

targets applicable to each unique model type
and footprint combination for model type
groups (1-11) illustrated in Appendix A,
Table 2:

APPENDIX A, TABLE 2

Manufacturer X calculates a fuel economy target standard value for each unique model

type and footprint combination.

Model type Track Fuel
- o Base tire Wheel- width Foot- economy
Basic | Trans- Description A base F&R print | Volume target
Group | Carline name | engine | mission size (inches) | average (ft2) standard
(L) class (inches) (mpg)
1 Pickup A 4 A5 | Reg cab, MB ... 235/ 100.0 68.8 47.8 800 27.30
2WD. 75R15
2a ... Pickup B 4 M5 | Reg cab, MB ... 235/ 100.0 68.2 47.4 100 27.44
2WD. 75R15
2b ... Pickup B 4 M5 | Reg cab, MB ... 235/ 100.0 68.4 47.5 100 27.40
2WD. 70R16
Pickup C 45 A5 | Regcab, LB ... 255/ 125.0 68.8 59.7 300 23.79
2WD. 70R17
4 Pickup C 4 M5 | Ext cab, MB ...... 255/ 125.0 68.8 59.7 400 23.79
2WD. 70R17
5 s Pickup C 45 A5 | Crew cab, SB ... 275/ 150.0 69.0 71.9 400 2227
4WD. 70R17
6a ... Pickup D 45 A6 | Crew cab, SB ... 255/ 125.0 68.8 59.7 200 23.79
2WD. 70R17
6b ... Pickup D 45 A6 | Crew cab, SB ... 285/ 125.0 69.2 60.1 200 23.68
2WD. 70R17
YAR Pickup E 5 A6 | Ext cab, LB ....... 255/ 125.0 68.8 59.7 500 23.79
2WD. 70R17
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Model type Track Fuel
- . Base tire Wheel- width Foot- economy
) Basic | Trans- Description size base F&R print | Volume target
Group | Carline name | engine | mission (inches) | average (ft2) standard
L) class (inches) (mpg)
8 s Pickup E 5 A6 | Crew cab, MB .. 285/ 125.0 69.2 60.1 500 23.68
2WD. 70R17
9 s Pickup F 45 A5 | Regcab, LB ... 255/ 125.0 68.9 59.8 1,600 23.76
2WD. 70R17
10 ....... Pickup F 4.5 A5 | Ext cab, MB ...... 275/ 150.0 69.0 71.9 800 22.27
4WD. 70R17
L Pickup F 45 A5 | Crew cab, SB ... 285/ 150.0 69.2 7241 800 22.27
4WD. 70R17
Total 6,700

NOTE TO APPENDIX A, TABLE 2. With the ap-
propriate fuel economy targets determined
for each unique model type and footprint
combination, Manufacturer X’s required fuel
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economy target standard would be cal-
culated as illustrated in Appendix A, Figure
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Appendix A, Figure 1

Calculation of Manufacturer X’s target fuel economy standard value.

(Manufacturer’s Light Truck Production for Applicable Model Year) / ((Group 1 Volume
/ Group 1 Target) + ((Group 2a Volume / Group 2a Target) + ... + (Group 11 Volume /
Group 11 Target)) =

6700/ (800/27.30 + 100/27.44 + 100/27.40 + 300/23.79 + 400/23.79 + 400/22.27 +
200/23.79 + 200/23.68 + 500/23.79 + 500/23.68 + 1600/23.76 + 800/22.27 + 800/22.27)

=23.7

Manufacturer's Light Truck Production for Applicable Model Year

Groupl Group2a Group2b Group3 Group9 Groupl0 Groupll

Volume  Volume  Volume  Volume  Volume Volume Volume

Groupl Group2a Group2b Group3 Group9 Groupl0 Groupll

Target  Target Target Target Target  Target Target
6,700

800 100 100 300 400 400 , 200 , 200 & 500 500 | 1600 . 800 800
+ + + + + + + + + + + +
26.99 27.13 27.08 23.54 23.54 22.06 23.54 2345 2354 2345 2352 22.06 22.06

Fleet’s target fuel economy standard = 23.7 mpg
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Appendix A, Figure 2

Calculation of Manufacturer X’s actual fuel economy value.

(Manufacturer’s Light Truck Production for Applicable Model Year) / ((Group 1 Volume
/ Group 1 Fuel Economy) + ((Group 2 Volume / Group 2 Fuel Economy) + ... + (Group
11 Volume / Group 11 Fuel Economy)) =

6700/ (800/27.1 + 200/27.6 + 300/23.9 + 400/23.7 + 400/23.5 + 400/23.6 + 500/22.7 +

500/22.5 +1600/22.5 + 800/22.3 + 800/22.2) = 23.3

Manufacturer's Light Truck Production for Applicable Model Year
Groupl Group2 Group3 Group4 Group5 Group6  Group7 Group8 Group9  Groupl0  Groupll
Volume | Volume , Volume ., Volume , Volume & Volume | Volume , Volume , Volume  Volume |, Volume
Groupl Group2 Group3 Group4  Group5 Group6  Group7 Group8 Group9  Groupl0  Groupll
FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon FuelEcon

6,700
800 . 200 , 300 = 400 400 A 400 A 500 6 500 1600 800 800
ettt bttt bt
[27.1 27.6 239 237 235 236 227 225 225 223 22.2]

Fleet’s actual fuel economy value = 23.3 mpg

NOTE TO APPENDIX A, FIGURE 2. Since the Manufacturer X did not comply with the
actual average fuel economy of Manufac- CAFE standard for MY 2012 as set forth in
turer X’s fleet is 23.3 mpg, as compared to its  section 533.5(i).
required fuel economy level of 23.5 mpg,
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Appendix A Figure 3
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Manufacturer’s Light Truck Production for Applicable Model Year

Model A Model B Model C Model D Model E Model F
Volume + Volume + Volume + Volume + Volume +  Volume
Model A Model B Model C Model D Model E Model F
Fuel Econ. Fuel Econ. Fuel Econ. Fuel Econ. Fuel Econ. Fuel Econ.
9,500
1,000 + 1,500 + 1,000 + 2,000 + 3,000 + 1,000
27.0 25.6 254 22.1 22.4 20.2
= 23.2 mpg

NOTE TO APPENDIX A FIGURE 3. Since the
actual average fuel economy of Manufac-
turer X’s fleet is 23.2 mpg, as compared to its
required fuel economy level of 23.1 mpg,
Manufacturer X complies with the Reformed
CAFE standard for MY 2008 as set forth in
§533.7(g).

[71 FR 17677, Apr. 6, 2006; 71 FR 19451, Apr. 14,
2006, as amended at 75 FR 25724, May 7, 2010]

PART 534—RIGHTS AND RESPON-
SIBILITIES OF MANUFACTURERS IN
THE CONTEXT OF CHANGES IN
CORPORATE RELATIONSHIPS

Sec.
534.1
534.2
534.3

Scope.

Applicability.

Definitions.

534.4 Successors and predecessors.

534.5 Manufacturers within control
tionships.

534.6 Reporting corporate transactions.

534.7 Situations not directly addressed by
this part.

AUTHORITY: 49 U.S.C. 32901; delegation of
authority at 49 CFR 1.50.

SOURCE: 69 FR 77671, Dec. 28, 2004, unless
otherwise noted.

rela-

§534.1 Scope.

This part defines the rights and re-
sponsibilities of manufacturers in the
context of changes in corporate rela-
tionships for purposes of the fuel econ-
omy and fuel consumption programs
established by 49 U.S.C. chapter 329.

[76 FR 57492, Sept. 15, 2011]

§534.2 Applicability.

This part applies to manufacturers of
passenger automobiles, light trucks,
heavy-duty vehicles and the engines
manufactured for use in heavy-duty ve-
hicles as defined in 49 CFR part 523.

[76 FR 57492, Sept. 15, 2011]

§534.3 Definitions.

(a) Statutory definitions and terms. All
terms used in 49 U.S.C. Chapter 329 are
used according to their statutory
meaning.

(b) As used in this part—

“‘Control relationship’” means the re-
lationship that exists between manu-
facturers that control, are controlled
by, or are under common control with,
one or more other manufacturers.

“Predecessor’” means a manufacturer
whose rights have been vested in and
whose burdens have been assumed by
another manufacturer.

“Successor” means a manufacturer
that has become vested with the rights
and assumed the burdens of another
manufacturer.

§534.4 Successors and predecessors.

For purposes of the fuel economy and
fuel consumption programs, ‘‘manu-
facturer’” includes ‘‘predecessors’ and
‘“‘successors” to the extent specified in
this section.

(a) Successors are responsible for any
civil penalties that arise out of fuel
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economy and fuel consumption short-
falls incurred and not satisfied by pred-
ecessors.

(b) If one manufacturer has become
the successor of another manufacturer
during a model year, all of the vehicles
or engines produced by those manufac-
turers during the model year are treat-
ed as though they were manufactured
by the same manufacturer. A manufac-
turer is considered to have become the
successor of another manufacturer dur-
ing a model year if it is the successor
on September 30 of the corresponding
calendar year and was not the suc-
cessor for the preceding model year.

(c)(1) For passenger automobiles and
light trucks, fuel economy credits
earned by a predecessor before or dur-
ing model year 2007 may be used by a
successor, subject to the availability of
credits and the general three-year re-
striction on carrying credits forward
and the general three-year restriction
on carrying credits backward. Fuel
economy credits earned by a prede-
cessor after model year 2007 may be
used by a successor, subject to the
availability of credits and the general
five-year restriction on carrying cred-
its forward and the general three-year
restriction on carrying credits back-
ward.

(2) For heavy-duty vehicles and
heavy-duty vehicle engines, available
fuel consumption credits earned by a
predecessor after model year 2015, and
in model years 2013, 2014 and 2015 if a
manufacturer voluntarily complies in
those model years, may be used by a
successor, subject to the availability of
credits and the general five-year re-
striction on carrying credits forward
and the general three year restriction
on carrying credits backward.

(d)(1) For passenger automobiles and
light trucks, fuel economy credits
earned by a successor before or during
model year 2007 may be used to offset a
predecessor’s shortfall, subject to the
availability of credits and the general
three-year restriction on carrying cred-
its forward and the general three-year
restriction on carrying credits back-
ward. Credits earned by a successor
after model year 2007 may be used to
offset a predecessor’s shortfall, subject
to the availability of credits and the
general five-year restriction on car-

§534.5

rying credits forward and the general
three-year restriction on carrying cred-
its backward.

(2) For heavy-duty vehicles and
heavy-duty vehicle engines, available
credits earned by a successor after
model year 2015, and in model years
2013, 2014 and 2015, if a manufacturer
voluntarily complies in those model
years, may be used by a predecessor
subject to the availability of credits
and the general five-year restriction on
carrying credits forward and the gen-
eral three year restriction on carrying
credits backward.

[76 FR 57492, Sept. 15, 2011]

§534.5 Manufacturers within control
relationships.

(a) If a civil penalty arises out of a
fuel economy or fuel consumption
shortfall incurred by a group of manu-
facturers within a control relationship,
each manufacturer within that group is
jointly and severally liable for the civil
penalty.

(b) A manufacturer is considered to
be within a control relationship for an
entire model year if and only if it is
within that relationship on September
30 of the calendar year in which the
model year ends.

(c)(1) For passenger automobiles and
light trucks, fuel economy credits of a
manufacturer within a control rela-
tionship may be used by the group of
manufacturers within the control rela-
tionship to offset shortfalls, subject to
the agreement of the other manufac-
turers, the availability of the credits,
and the general three year restriction
on carrying credits forward or back-
ward prior to or during model year
2007, or the general five year restric-
tion on carrying credits forward and
the general three-year restriction on
carrying credits backward after model
year 2007.

(2) For heavy-duty vehicles and
heavy-duty engines, credits of a manu-
facturer within a control relationship
may be used by the group of manufac-
turers within the control relationship
to offset shortfalls, subject to the
agreement of the other manufacturers,
the availability of the credits, the gen-
eral b-year restriction on carrying
credits forward, and the general three
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year restriction on offsetting past cred-
it shortfalls as specified in the require-
ments of 49 CFR 535.7.

(d)(1) For passenger automobiles and
light trucks, if a manufacturer within
a group of manufacturers is sold or
otherwise spun off so that it is no
longer within that control relation-
ship, the manufacturer may use credits
that were earned by the group of manu-
facturers within the control relation-
ship while the manufacturer was with-
in that relationship, subject to the
agreement of the other manufacturers,
the availability of the credits, and the
general three-year restriction on car-
rying credits forward or backward
prior to or during model year 2007, or
the general five-year restriction on
carrying credits forward and the gen-
eral three-year restriction on carrying
credits backward after model year 2007.

(2) For heavy-duty vehicles and
heavy-duty vehicle engines, if a manu-
facturer within a group of manufactur-
ers is sold or otherwise spun off so that
it is no longer within that control rela-
tionship, the manufacturer may use
credits that were earned by the group
of manufacturers within the control re-
lationship while the manufacturer was
within that relationship, subject to the
agreement of the other manufacturers,
the availability of the credits, the gen-
eral b-year restriction on carrying
credits forward, and the general three
year restriction on offsetting past cred-
it shortfalls as specified in the require-
ments of 49 CFR 535.7.

(e) Agreements among manufacturers
in a control relationship related to the
allocation of credits or liabilities ad-
dressed by this section shall be filed
with the agency within 60 days of the
end of each model year in the same
form as specified in section 534.6. The
manufacturers may seek confidential
treatment for information provided in
the certified report in accordance with
49 CFR part 512.

[69 FR 77671, Dec. 28, 2004, as amended at 74
FR 14452, Mar. 30, 2009; 76 FR 57492, Sept. 15,
2011]

§534.6 Reporting
actions.
Manufacturers who have entered into
written contracts transferring rights
and responsibilities such that a dif-

corporate trans-

49 CFR Ch. V (10-1-12 Edition)

ferent manufacturer owns the control-
ling stock or exerts control over the
design, production or sale of auto-
mobiles or heavy-duty vehicles to
which Corporate Average Fuel Econ-
omy or Fuel Consumption standards
apply shall report the contract to the
agency as follows:

(a) The manufacturers must file a
certified report with the agency affirm-
atively stating that the contract trans-
fers rights and responsibilities between
them such that one manufacturer has
assumed a controlling stock ownership
or control over the design, production
or sale of vehicles. The report must
also specify the first full model year to
which the transaction will apply.

(b) Each report shall—

(1) Identify each manufacturer;

(2) State the full name, title, and ad-
dress of the official responsible for pre-
paring the report;

(3) Identify the production year being
reported on;

(4) Be written in the English lan-
guage; and

(5) Be submitted to: Administrator,
National Highway Traffic Safety Ad-
ministration, 1200 New Jersey Avenue,
SE., Washington, DC 20590.

(c) The manufacturers may seek con-
fidential treatment for information
provided in the certified report in ac-
cordance with 49 CFR part 512.

[76 FR 57493, Sept. 15, 2011]

§534.7 Situations not ad-

dressed by this part.

To the extent that this part does not
directly address an issue concerning
the rights and responsibilities of manu-
facturers in the context of a change in
corporate relationships, the agency
will make determinations based on in-
terpretation of the statute and the
principles reflected in the part.

PART 535—MEDIUM- AND HEAVY-
DUTY VEHICLE FUEL EFFICIENCY
PROGRAM

directly

Sec.
535.1
535.2
535.3
535.4
535.5

Scope.
Purpose.
Applicability.
Definitions.
Standards.
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535.6 Measurement and calculation proce-
dures.

535.7 Averaging,
(ABT) program.

535.8 Reporting requirements.

535.9 Enforcement approach.

AUTHORITY: 49 U.S.C. 32902; delegation of
authority at 49 CFR 1.50.

SOURCE: 76 FR 57493, Sept. 15, 2011, unless
otherwise noted.

§535.1 Scope.

This part establishes fuel consump-
tion standards pursuant to 49 U.S.C.
32902(k) for work trucks and commer-
cial medium-duty and heavy-duty on-
highway vehicles (hereafter referenced
as heavy-duty vehicles) and engines
manufactured for sale in the United
States and establishes a credit program
manufacturers may use to comply with
standards and requirements for manu-
facturers to provide reports to the Na-
tional Highway Traffic Safety Admin-
istration regarding their efforts to re-
duce the fuel consumption of these ve-
hicles.

banking, and trading

§535.2 Purpose.

The purpose of this part is to reduce
the fuel consumption of new heavy-
duty vehicles by establishing max-
imum levels for fuel consumption
standards while providing a flexible
credit program to assist manufacturers
in complying with standards.

§535.3 Applicability.

(a) This part applies to complete ve-
hicle and chassis manufacturers of all
new heavy-duty vehicles, as defined in
49 CFR part 523, and to the manufac-
turers of all heavy-duty engines manu-
factured for use in the applicable vehi-
cles for each given model year.

(b) Complete vehicle manufacturers,
for the purpose of this part, include
manufacturers that produce heavy-
duty pickup trucks and vans or truck
tractors as complete vehicles and that
hold the EPA certificate of conformity.

(c) Chassis manufacturers, for the
purpose of this part, include manufac-
turers that produce incomplete vehi-
cles constructed for use as heavy-duty
pickup trucks or vans or heavy-duty
vocational vehicles and that hold the
EPA certificate of conformity. Some
vocational vehicle manufacturers are

§535.4

both chassis and complete vehicle man-
ufacturers. These manufacturers will
be regulated as chassis manufacturers
under this program.

(d) Engine manufacturer, for the pur-
pose of this part, means a manufac-
turer that manufactures engines for
heavy-duty vehicles and holds the EPA
certificate of conformity.

(e) The heavy-duty vehicles, chassis
and engines excluded from the require-
ments of this part include:

(1) Recreational vehicles,
motor homes.

(2) Vehicles and engines exempted by
EPA in accordance with 40 CFR parts
1036 and 1037.

(f) Vehicles and engines produced by
small business manufacturers as de-
fined by the Small Business Adminis-
tration at 13 CFR 121.201 are exempted
as specified in §535.8(h).

(g) Heavy-duty off-road vehicles
meeting the criteria in 49 CFR part 523
are exempt without request from vehi-
cle standards of §535.5(b). Manufactur-
ers of vehicles not meeting the criteria
for the heavy-duty off-road vehicle ex-
clusion may submit a petition as speci-
fied in §535.8(h) to EPA and NHTSA for
an exclusion from the vehicle stand-
ards of §535.5(b).

(h) A vehicle manufacturer that com-
pletes assembly of a vehicle at two or
more facilities may ask to use as the
date of manufacture for that vehicle
the date on which manufacturing is
completed at the place of main assem-
bly, consistent with provisions of 49
CFR 567.4, as the model year. Note that
such staged assembly is subject to the
provisions of 40 CFR 1068.260(c).
NHTSA’s allowance of this provision is
effective when EPA approves the man-
ufacturer’s certificates of conformity
for these vehicles.

including

§535.4 Definitions.

The terms manufacture and manufac-
turer are used as defined in section 501
of the Act and the terms commercial
medium-duty and heavy-duty on high-
way vehicle, fuel and work truck are
used as defined in 49 U.S.C. 32901.

A to B testing means testing per-
formed in pairs to allow comparison of
vehicle A to vehicle B.
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Act means the Motor Vehicle Infor-
mation and Cost Savings Act, as
amended by Pub. L. 94-163 and 96-425.

Administrator means the Adminis-
trator of the National Highway Traffic
Safety Administration (NHTSA) or the
Administrator’s delegate.

Advanced technology means vehicle
technology certified under 40 CFR
1036.615 and 1037.615.

Averaging set means, a set of engines
or vehicles in which fuel consumption
credits may be exchanged. Credits gen-
erated by one engine or vehicle family
may only be used by other respective
engine or vehicle families in the same
averaging set. Note that an averaging
set may comprise more than one regu-
latory subcategory. The averaging sets
for this HD program are defined as fol-
lows:

(1) Heavy-duty pickup trucks and
vans.

(2) Vocational light-heavy vehicles at
or below 19,500 pounds GVWR.

(3) Vocational and tractor medium-
heavy vehicles above 19,500 pounds
GVWR but at or below 33,000 pounds
GVWR.

(4) Vocational and tractor heavy-
heavy vehicles above 33,000 pounds
GVWR.

(5) Compression-ignition light heavy-
duty engines for Class 2b to 5 vehicles
with a GVWR above 8,500 pounds but at
or below 19,500 pounds.

(6) Compression-ignition medium
heavy-duty engines for Class 6 and 7 ve-
hicles with a GVWR above 19,500 but at
or below 33,000 pounds.

@) Compression-ignition heavy
heavy-duty engines for Class 8 vehicles
with a GVWR above 33,000 pounds.

(8) Spark-ignition engines in Class 2b
to 8 vehicles with a GVWR above 8,500
pounds.

Base tire for heavy-duty vehicles
means the tire specified as standard
equipment by a manufacturer on each
subconfiguration of a model type.

Cab-complete vehicle has the meaning
given in 49 CFR part 523.

Carryover means relating to certifi-
cation based on emission data gen-
erated from an earlier model year.

Certificate holder means the manufac-
turer who holds the certificate of con-
formity for the vehicle or engine and
that assigns the model year based on

49 CFR Ch. V (10-1-12 Edition)

the date when its manufacturing oper-
ations are completed relative to its an-
nual model year period.

Certificate of Conformity means an ap-
proval document granted by the EPA
to a manufacturer that submits an ap-
plication for a vehicle or engine emis-
sions family in 40 CFR 1036.205 and
1037.205. A certificate of conformity is
valid from the indicated effective date
until December 31 of the model year for
which it is issued. The certificate must
be renewed annually for any vehicle a
manufacturer continues to produce.

Certification means process of obtain-
ing a certificate of conformity for a ve-
hicle family that complies with the
emission standards and requirements
in this part.

Certified emission level means the
highest deteriorated emission level in
an engine family for a given pollutant
from the applicable transient and/or
steady-state testing rounded to the
same number of decimal places as the
applicable standard. Note that you
may have two certified emission levels
for CO, if you certify a family for both
vocational and tractor use.

Chassis-cab means the incomplete
part of a vehicle that includes a frame,
a completed occupant compartment
and that requires only the addition of
cargo-carrying, work-performing, or
load-bearing components to perform its
intended functions.

Chief Counsel means the NHTSA
Chief Counsel, or his or her designee.

Complete sister vehicle is a complete
vehicle of the same configuration as a
cab-complete vehicle.

Complete vehicle has the meaning
given in 49 CFR part 523.

Compression-ignition means relating
to a type of reciprocating, internal-
combustion engine, such as a diesel en-
gine, that is not a spark-ignition en-
gine.

Configuration means a subclassifica-
tion within a test group which is based
on engine code, transmission type and
gear ratios, final drive ratio, and other
parameters which the EPA designates.

Credits (or fuel consumption credits) in
this part means an earned allowance
recognizing the fuel consumption of a
particular manufacturer’s vehicles or
engines within a particular averaging
set exceeds (credit surplus or positive
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credits) or falls below (credit shortfall,
deficit or negative credits) that manu-
facturer’s fuel consumption standard(s)
for the regulatory subcategory(s) that
make-up the averaging set for a given
model year, or purchased allowance.
The value of an earned credit is cal-
culated according to §535.7.

Curb weight has the meaning given in
40 CFR 86.1803.

Date of manufacture means the date
on which the certifying vehicle manu-
facturer completes its manufacturing
operations, except as follows:

(1) Where the certificate holder is an
engine manufacturer that does not
manufacture the chassis, the date of
manufacture of the vehicle is based on
the date assembly of the vehicle is
completed.

(2) EPA and NHTSA may approve an
alternate date of manufacture based on
the date on which the certifying (or
primary) vehicle manufacturer com-
pletes assembly at the place of main
assembly, consistent with the provi-
sions of 40 CFR 1037.601 and 49 CFR
567.4.

Day cab means a type of truck trac-
tor cab that is not a ‘‘sleeper cab’’, as
defined in this section.

Dedicated vehicle has the same mean-
ing as dedicated automobile as defined
in 49 U.S.C. 32901(a)(8). A dedicated
automobile means an automobile that
operates only on alternative fuels like
E85 or natural gas, etc.

Dual fueled (multi-fuel or flexible-fuel
vehicle) has the same meaning as dual
fueled automobile as defined in 49
U.S.C. 32901(a)(9). For example, a vehi-
cle that operates on gasoline and E85
or a plug-in hybrid electric vehicle is
considered a dual fueled vehicle.

Electric vehicle means a vehicle that
does not include an engine, and is pow-
ered solely by an external source of
electricity and/or solar power. Note
that this does not include electric hy-
brid or fuel-cell vehicles that use a
chemical fuel such as gasoline, diesel
fuel, or hydrogen. Electric vehicles
may also be referred to as all-electric
vehicles to distinguish them from hy-
brid vehicles.

Engine family has the meaning given
in 40 CFR 1036.230.

Family certification level (FCL) means
the family certification limit for an en-

§535.4
gine family as defined in 40 CFR
1036.801.

Family emission limit (FEL) means the
family emission limit for a vehicle
family as defined in 40 CFR 1037.801.

Final-stage manufacturer has
meaning given in 49 CFR 567.3.

Fleet in this part means all the
heavy-duty vehicles or engines within
each of the regulatory sub-categories
that are manufactured by a manufac-
turer in a particular model year and
that are subject to fuel consumption
standards under §535.5.

Fleet average fuel consumption is the
calculated average fuel consumption
performance value for a manufacturer’s
fleet derived from the production
weighted fuel consumption values of
the unique vehicle configurations with-
in each vehicle model type that makes
up that manufacturer’s vehicle fleet in
a given model year. In this part, the
fleet average fuel consumption value is
determined for each manufacturer’s
fleet of heavy-duty pickup trucks and
vans.

Fleet average fuel consumption stand-
ard is the actual average fuel consump-
tion standard for a manufacturer’s
fleet derived from the production
weighted fuel consumption standards
of each unique vehicle configuration,
based on payload, tow capacity and
drive configuration (2, 4 or all-wheel
drive), of the model types that makes
up that manufacturer’s vehicle fleet in
a given model year. In this part, the
fleet average fuel consumption stand-
ard is determined for each manufactur-
er’s fleet of heavy-duty pickup trucks
and vans.

Fuel cell means an electrochemical
cell that produces electricity via the
non-combustion reaction of a
consumable fuel, typically hydrogen.

Fuel cell electric vehicle means a motor
vehicle propelled solely by an electric
motor where energy for the motor is
supplied by a fuel cell.

Fuel efficiency means the amount of
work performed for each gallon of fuel
consumed.

Good engineering judgment has the
meaning given in 40 CFR 1068.30. See 40
CFR 1068.5 for the administrative proc-
ess used to evaluate good engineering
judgment.

the
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Gross  combination  weight rating
(GCWR) has the meaning given in 49
CFR part 523.

Gross vehicle weight rating (GVWR) has
the meaning given in 49 CFR part 523.

Heavy-duty vehicle has the meaning
given in 49 CFR part 523.

Hybrid engine or hybrid powertrain
means an engine or powertrain that in-
cludes energy storage features other
than a conventional battery system or
conventional flywheel. Supplemental
electrical batteries and hydraulic accu-
mulators are examples of hybrid en-
ergy storage systems. Note that cer-
tain provisions in this part treat hy-
brid engines and powertrains intended
for vehicles that include regenerative
braking different than those intended
for vehicles that do not include regen-
erative braking.

Hybrid vehicle means a vehicle that
includes energy storage features (other
than a conventional battery system or
conventional flywheel) in addition to
an internal combustion engine or other
engine using consumable chemical fuel.
Supplemental electrical batteries and
hydraulic accumulators are examples
of hybrid energy storage systems. Note
that certain provisions in this part
treat hybrid vehicles that include re-
generative braking different than those
that do not include regenerative brak-
ing.

Incomplete vehicle has the meaning
given in 49 CFR part 523. For the pur-
pose of this regulation, a manufacturer
may request EPA and NHTSA to allow
the certification of a vehicle as an in-
complete vehicle if it manufactures the
engine and sells the unassembled chas-
sis components, provided it does not
produce and sell the body components
necessary to complete the vehicle.

Innovative technology means tech-
nology certified under 40 CFR 1037.610.

Liquefied petroleum gas (LPG) has the
meaning given in 40 CFR 1036.801.

Low rolling resistance tire means a tire
on a vocational vehicle with a tire roll-
ing resistance level (TRRL) of 7.7 kg/
metric ton or lower, a steer tire on a
tractor with a TRRL of 7.7 kg/metric
ton or lower, or a drive tire on a trac-
tor with a TRRL of 8.1 kg/metric ton or
lower.

Model type has the meaning given in
40 CFR 600.002.
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Model year as it applies to engines
means the manufacturer’s annual new
model production period, except as re-
stricted under this definition. It must
include January 1 of the calendar year
for which the model year is named,
may not begin before January 2 of the
previous calendar year, and it must end
by December 31 of the named calendar
year. Manufacturers may not adjust
model years to circumvent or delay
compliance with standards.

Model year as it applies to vehicles
means the manufacturer’s annual new
model production period, except as re-
stricted under this definition and 40
CFR part 85, subpart X. It must include
January 1 of the calendar year for
which the model year is named, may
not begin before January 2 of the pre-
vious calendar year, and it must end by
December 31 of the named calendar
year.

(1) The manufacturer who holds the
certificate of conformity for the vehi-
cle must assign the model year based
on the date when its manufacturing op-
erations are completed relative to its
annual model year period.

(2) Unless a vehicle is being shipped
to a secondary manufacturer that will
hold the certificate of conformity, the
model year must be assigned prior to
introduction of the vehicle into U.S.
commerce. The certifying manufac-
turer must redesignate the model year
if it does not complete its manufac-
turing operations within the originally
identified model year. A vehicle intro-
duced into U.S. commerce without a
model year is deemed to have a model
year equal to the calendar year of its
introduction into U.S. commerce un-
less the certifying manufacturer as-
signs a later date.

Natural gas has the meaning given in
40 CFR 1036.801. Vehicles that use a
pilot-ignited natural gas engine (which
uses a small diesel fuel ignition sys-
tem), are still considered natural gas
vehicles.

NHTSA  Enforcement means the
NHTSA Associate Administrator for
Enforcement, or his or her designee.

Party means the person alleged to
have committed a violation of §535.9,
and includes manufacturers of vehicles
and manufacturers of engines.
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Payload means in this part the re-
sultant of subtracting the curb weight
from the gross vehicle weight rating.

Petroleum has the meaning given in 40
CFR 1036.801.

Pickup truck has the meaning given
in 49 CFR part 523.

Plug-in hybrid electric vehicle (PHEYV)
means a hybrid electric vehicle that
has the capability to charge the bat-
tery or batteries used for vehicle pro-
pulsion from an off-vehicle electric
source, such that the off-vehicle source
cannot be connected to the vehicle
while the vehicle is in motion.

Power take-off (PTO) means a sec-
ondary engine shaft or other system on
a vehicle that provides substantial aux-
iliary power for purposes unrelated to
vehicle propulsion or normal vehicle
accessories such as air conditioning,
power steering, and basic electrical ac-
cessories. A typical PTO uses a sec-
ondary shaft on the engine to transmit
power to a hydraulic pump that powers
auxiliary equipment such as a boom on
a bucket truck.

Primary intended service class has the
meaning for engines as specified in 40
CFR 1036.140.

Rechargeable Energy Storage System
(RESS) means the component(s) of a
hybrid engine or vehicle that store re-
covered energy for later use, such as
the battery system in a electric hybrid
vehicle.

Regulatory category means each of the
three types of heavy-duty vehicles de-
fined in 49 CFR 523.6 and the heavy-
duty engines used in these heavy-duty
vehicles.

Regulatory subcategory means the sub-
groups in each regulatory category to
which fuel consumption requirements
apply, and are defined as follows:

(1) Heavy-duty pick-up trucks and
vans.

(2) Vocational light-heavy vehicles at
or below 19,500 pounds GVWR.

(3) Vocational medium-heavy vehi-
cles above 19,5600 pounds GVWR but at
or below 33,000 pounds GVWR.

(4) Vocational heavy-heavy vehicles
above 33,000 pounds GVWR.

(5) Low roof day cab tractors with a
GVWR above 26,000 pounds but at or
below 33,000 pounds.
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(6) Mid roof day cab tractors with a
GVWR above 26,000 pounds but at or
below 33,000 pounds.

(7) High roof day cab tractors with a
GVWR above 26,000 pounds but at or
below 33,000 pounds.

(8) Low roof day cab tractors above
33,000 pounds GVWR.

(9) Mid roof day cab tractors above
33,000 pounds GVWR.

(10) High roof day cab tractors above
33,000 pounds GVWR.

(11) Low roof sleeper cab tractors
above 33,000 pounds GVWR.

(12) Mid roof sleeper cab tractors
above 33,000 pounds GVWR.

(13) High roof sleeper cab tractors
above 33,000 pounds GVWR.

(14) Compression-ignition light
heavy-duty engines in Class 2b to 5 ve-
hicles with a GVWR above 8,500 pounds
but at or below 19,500 pounds.

(156) Compression-ignition medium
heavy-duty engines in Class 6 and 7 vo-
cational vehicles with a GVWR above
19,500 but at or below 33,000 pounds.

(16) Compression-ignition heavy
heavy-duty engines in Class 8 voca-
tional vehicles with a GVWR above
33,000 pounds.

(17) Compression-ignition medium
heavy-duty engines in Class 7 tractors
with a GVWR above 26,000 pounds but
at or below 33,000 pounds.

(18) Compression-ignition heavy
heavy-duty engines in Class 8 tractors
with a GVWR above 33,000 pounds.

(19) Spark-ignition engines in Class
2b to 8 vehicles with a GVWR above
8,500 pounds.

Roof height means the maximum
height of a vehicle (rounded to the
nearest inch), excluding narrow acces-
sories such as exhaust pipes and anten-
nas, but including any wide accessories
such as roof fairings. Measure roof
height of the vehicle configured to
have its maximum height that will
occur during actual use, with properly
inflated tires and no driver, passengers,
or cargo onboard. Determine the base
roof height on fully inflated tires hav-
ing a static loaded radius equal to the
arithmetic mean of the largest and
smallest static loaded radius of tires a
manufacturer offers or a standard tire
EPA approves. If a vehicle is equipped
with an adjustable roof fairing, meas-
ure the roof height with the fairing in

121



§535.4

its lowest setting. Once the maximum
height is determined, roof heights are
divided into the following categories:

(1) Low-roof means a vehicle with a
roof height of 120 inches or less.

(2) Mid-roof means a vehicle with a
roof height between 121 and 147 inches.

(3) High-roof means a vehicle with a
roof height of 148 inches or more.

Service class group means a group of
engine and vehicle averaging sets de-
fined as follows:

(1) Spark-ignition engines, light
heavy-duty compression-ignition en-
gines, light heavy-duty vocational ve-
hicles and heavy-duty pickup trucks
and vans.

(2) Medium heavy-duty compression-
ignition engines and medium heavy-
duty vocational vehicles and tractors.

(3) Heavy heavy-duty compression-ig-
nition engines and heavy heavy-duty
vocational vehicles and tractors.

Sleeper cab means a type of truck cab
that has a compartment behind the
driver’s seat intended to be used by the
driver for sleeping. This includes both
cabs accessible from the driver’s com-
partment and those accessible from
outside the vehicle.

Spark-ignition engines means relating
to a gasoline-fueled engine or any
other type of engine with a spark plug
(or other sparking device) and with op-
erating characteristics significantly
similar to the theoretical Otto combus-
tion cycle. Spark-ignition engines usu-
ally use a throttle to regulate intake
air flow to control power during nor-
mal operation.

Subconfiguration means a unique
combination within a vehicle configu-
ration of equivalent test weight, road-
load horsepower, and any other oper-
ational characteristics or parameters
that EPA determines may significantly
affect CO, emissions within a vehicle
configuration.

Test group means the multiple vehicle
lines and model types that share crit-
ical emissions and fuel consumption re-
lated features and that are certified as
a group by a common certificate of
conformity issued by EPA and is used
collectively with other test groups
within an averaging set or regulatory
subcategory and is used by NHTSA for
determining the fleet average fuel con-
sumption.
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Tire rolling resistance level (TRRL)
means a value with units of kg/metric
ton that represents that rolling resist-
ance of a tire configuration. TRRLs are
used as inputs to the GEM model under
40 CFR 1037.520. Note that a manufac-
turer may assign a value higher than a
measured rolling resistance of a tire
configuration.

Towing capacity in this part is equal
to the resultant of subtracting the
gross vehicle weight rating from the
gross combined weight rating.

Trade means to exchange fuel con-
sumption credits, either as a buyer or a
seller.

Truck tractor has the meaning given
in 49 CFR 571.3. This includes most
heavy-duty vehicles specifically de-
signed for the primary purpose of pull-
ing trailers, but does not include vehi-
cles designed to carry other loads. For
purposes of this definition ‘‘other
loads’ would not include loads carried
in the cab, sleeper compartment, or
toolboxes. Examples of vehicles that
are similar to tractors but that are not
tractors under this part include drome-
dary tractors, automobile haulers,
straight trucks with trailers hitches,
and tow trucks.

U.S.-directed production volume means
the number of vehicle units, subject to
the requirements of this part, produced
by a manufacturer for which the manu-
facturer has a reasonable assurance
that sale was or will be made to ulti-
mate purchasers in the United States.

Useful life has the meaning given in
40 CFR 1037.801.

Vehicle configuration means a unique
combination of vehicle hardware and
calibration (related to measured or
modeled emissions) within a vehicle
family. Vehicles with hardware or soft-
ware differences, but that have no
hardware or software differences re-
lated to measured or modeled emis-
sions or fuel consumption can be in-
cluded in the same vehicle configura-
tion. Note that vehicles with hardware
or software differences related to meas-
ured or modeled emissions or fuel con-
sumption are considered to be different
configurations even if they have the
same GEM inputs and FEL. Vehicles
within a vehicle configuration differ
only with respect to normal production
variability or factors unrelated to
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measured or modeled emissions and
fuel consumption for EPA and NHTSA.

Vehicle family has the meaning given
in 40 CFR 1037.230.

Vehicle service class has the meaning
for vehicles as specified in the 40 CFR
1037.801.

Vocational tractor has the meaning
given in 40 CFR 1037.630.

Zero emissions vehicle means an elec-
tric vehicle or a fuel cell vehicle.

[76 FR 57493, Sept. 15, 2011, as amended at 76
FR 65971, Oct. 25, 2011]

§535.5 Standards.

(a) Heavy-duty pickup trucks and vans.
Each manufacturer of a fleet of heavy-
duty pickup trucks and vans shall com-
ply with the fuel consumption stand-
ards in this paragraph (a) expressed in
gallons per 100 miles. If the manufac-
turer’s fleet includes conventional ve-
hicles (gasoline, diesel and alternative
fueled vehicles) and advanced tech-
nology vehicles (hybrids with regenera-
tive braking, vehicles equipped with
Rankine-cycle engines, electric and
fuel cell vehicles), it should divide its
fleet into two separate fleets each with
its own separate fleet average fuel con-
sumption standard which a manufac-
turer must comply with the require-
ments of this paragraph (a).

(1) Mandatory standards. For model
years 2016 and later, each manufacturer
must comply with the fleet average
standard derived from the unique sub-
configuration target standards (or
groups of subconfigurations approved
by EPA in accordance with 40 CFR
1037.104) of the model types that make
up the manufacturer’s fleet in a given
model year. Bach subconfiguration has
a unique attribute-based target stand-
ard, defined by each group of vehicles
having the same payload, towing ca-
pacity and whether the vehicles are
equipped with a 2-wheel or 4-wheel
drive configuration.

(2) Subconfiguration target standards.
(i) Two alternatives exist for deter-
mining the subconfiguration target
standards for model years 2016 and
later. For each alternative, separate
standards exist for compression-igni-
tion and spark-ignition vehicles:

(A) The first alternative allows man-
ufacturers to determine a fixed fuel
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consumption standard that is constant
over the model years; and

(B) The second alternative allows
manufacturers to determine standards
that are phased-in gradually each year.

(ii) Calculate the subconfiguration
target standards as specified in this
paragraph (a)(2)(ii), using the appro-
priate coefficients from Table 1 choos-
ing between the alternatives in para-
graphs (a)(2)(i)(A) and (B) of this sec-
tion. For electric or fuel cell heavy-
duty vehicles, use compression-ignition
vehicle coefficients ‘‘¢c”” and ‘‘d’’ and for
hybrid (including plug-in hybrid), dedi-
cated and dual-fueled vehicles, use co-
efficients ‘‘c’” and ‘‘d” appropriate for
the engine type used. Round each
standard to the nearest 0.01 gallons per
100 miles and specify all weights in
pounds rounded to the nearest pound.
Calculate the subconfiguration target
standards using the following equation:

Subconfiguration Target Standard
(gallons per 100 miles) = [c x (WF)]
+d

Where:

WF = Work Factor = [0.75 x (Payload Capac-
ity + Xwd)] + [0.25 x Towing Capacity]
Xwd = 4wd Adjustment = 500 1bs if the vehi-

cle group is equipped with 4wd and all-
wheel drive, otherwise equals 0 lbs for
2wd.
Payload Capacity = GVWR (1bs)—Curb
Weight (1bs) (for each vehicle group)
Towing Capacity = GCWR (1bs)—GVWR (1bs)
(for each vehicle group)

TABLE 1—EQUATION COEFFICIENTS FOR
SUBCONFIGURATION TARGET STANDARDS

Model year c d

Alternative 1—Fixed Target Standards

Compression-ignition Vehicle Coefficients for Model Years

2016 and later
2016-2018 0.000432 3.33
2019 and later ... 0.000409 3.14

Spark-ignition Vehicle Coefficients for Model Years 2016 and
later

2016-2018
2019 and later ...

0.000513 3.96
0.000495 3.81

Alternative 2—Phased-in Target Standards

Compression-ignition Vehicle Coefficients for Model Years

2016 and later
‘ 0.000452 ‘ 3.48
0.000437 3.37
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TABLE 1—EQUATION COEFFICIENTS FOR SUB-
CONFIGURATION TARGET STANDARDS—Con-
tinued

Model year c d

2018 and later ..o 0.000409 3.14

-Spark-ignition Vehicle Coefficients for Model Years 2016 and
later

2016 0.000528 4.07
2017 ... 0.000518 3.98
2018 an 0.000495 3.81

(3) Fleet average fuel consumption
standard. (i) Calculate each manufac-

49 CFR Ch. V (10-1-12 Edition)

turer’s fleet average fuel consumption
standard for conventional and ad-
vanced technology fleets separately
based on the subconfiguration target
standards specified in paragraph (a)(2)
of this section, weighted to production
volumes and averaged using the fol-
lowing equation combining all the ap-
plicable vehicles in a manufacturer’s
U.S. directed fleet (compression-igni-
tion, spark-ignition and advanced tech-
nology vehicles) for a given model
year, rounded to the nearest 0.01 gal-
lons per 100 miles:

Z [Subconfiguration Target Standard, x Volume, |

Fleet Average Standard =

Where:

Subconfiguration Target Standard; = fuel
consumption standard for each group of
vehicles with same payload, towing ca-
pacity and drive configuration (gallons
per 100 miles).

Volume; = production volume of each unique
subconfiguration of a model type based
upon payload, towing capacity and drive
configuration.

(A) A manufacturer may group to-
gether subconfigurations that have the
same test weight (ETW), GVWR, and
GCWR. Calculate work factor and tar-
get value assuming a curb weight equal
to two times ETW minus GVWR.

(B) A manufacturer may group to-
gether other subconfigurations if it
uses the lowest target value calculated
for any of the subconfigurations.

(C) The fleet average shall also be de-
rived in accordance with 40 CFR 86.1865
and 40 CFR 1037.104(d).

(ii) A manufacturer complies with
the requirements of this part if it pro-
vides reports, as specified in §535.8, by
the required deadlines and meets one of
the following conditions:

(A) The manufacturer’s fleet average
performance, as determined in §535.6, is
less than the fleet average standard; or

(B) The manufacturer uses one or
more of the credit flexibilities provided
under NHTSA’s Averaging, Banking
and Trading Program, as specified in
§535.7, to comply with standards.

(iii) Manufacturers must select an al-
ternative for subconfiguration target

z [Volume ; ]

standards at the same time they sub-
mit the model year 2016 Pre-Model year
Report, specified in §535.8. Once se-
lected, the decision cannot be reversed
and the manufacturer must continue to
comply with the same alternative for
subsequent model years.

(iv) A manufacturer failing to com-
ply with the provisions specified in
paragraph (a)(3)(ii) of this section is
liable to pay civil penalties in accord-
ance with §535.9.

(4) Voluntary standards. (i) Manufac-
turers may choose voluntarily to com-
ply early with fuel consumption stand-
ards for model years 2013 through 2015,
as determined in paragraphs (a)(4)(iii)
and (iv) of this section, for example, in
order to begin accumulating credits
through over-compliance with the ap-
plicable standard. A manufacturer
choosing early compliance must com-
ply with all the vehicles and engines it
manufactures in each regulatory cat-
egory for a given model year.

(ii) A manufacturer must declare its
intent to voluntarily comply with fuel
consumption standards at the same
time it submits a Pre-Model Report,
prior to the compliance model year be-
ginning as specified in §535.8; and, once
selected, the decision cannot be re-
versed and the manufacturer must con-
tinue to comply for each subsequent
model year for all the vehicles and en-
gines it manufactures in each regu-
latory category for a given model year.
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(iii) Calculate separate subconfigura-
tion target standards for compression-
ignition and spark-ignition vehicles for
model years 2013 through 2015 using the
equation in paragraph (a)(2)(ii) of this
section, substituting the appropriate
values for the coefficients in Table 2 of
this section as appropriate.

TABLE 2—VOLUNTARY COMPLIANCE EQUATION
COEFFICIENTS FOR VEHICLE FUEL CONSUMP-
TION STANDARDS

Model Year c d

Compression-ignition Vehicle Coefficients for Voluntary
Compliance in Model Years 2013 through 2015

2013 and 14
2015

0.000470 3.61
0.000466 3.60

Spark-ignition Vehicle Coefficients for Voluntary Compliance
in Model Years 2013 through 2015

2013 and 14
2015

0.000542 4.17
0.000539 4.15

(iv) Calculate the fleet average fuel
consumption standards for model years
2013 through 2015 using the equation in
paragraph (a)(3) of this section.

(5) Exclusion of vehicles not certified as
complete vehicles. The vehicle standards
§535.5(a) do not apply for vehicles that
are chassis-certified with respect to
EPA’s criteria pollutant test procedure
in 40 CFR part 86, subpart S. Any chas-
sis-certified vehicles must comply with
the vehicle standards and requirements
of §535.5(b) and the engine standards of
§535.5(d) for engines used in these vehi-
cles. A vehicle manufacturer choosing
to comply with this paragraph and that
is not the engine manufacturer is re-
quired to notify the engine manufac-
turers that their engines are subject to
§535.5(d) and that it intends to use
their engines in excluded vehicles.

(6) Optional certification under this sec-
tion. Manufacturers may certify any
complete or cab-complete Class 2b
through 5 vehicles weighing at or below
19,600 pounds GVWR and any incom-
plete vehicles approved by EPA for in-
clusion under this paragraph to the
same testing and standard that applies
to a comparable complete sister vehi-
cles as determined in accordance in 40
CFR 1037.150(1). Calculate the target
standard value under paragraph (a)(2)
of this section based on the same work
factor value that applies for the com-
plete sister vehicle.
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(7T) Loose engines. This paragraph ap-
plies for spark-ignition engines iden-
tical to engines used in vehicles cer-
tified to the standards of this section
§5635.5(a), where manufacturers sell
such engines as loose engines or in-
stalled in incomplete vehicles that are
not cab-complete vehicles in accord-
ance with 40 CFR 1037.150(m). A manu-
facturer’s engines are deemed to have
fuel consumption target values and
test results based upon the complete
vehicle in the applicable test group
with the highest equivalent test weight
in accordance with 40 CFR 1037.150(m).
The fuel consumption subconfiguration
standard for a loose engines equals the
test group result of the complete vehi-
cle as specified in 40 CFR 1037.150(m)(6)
multiplied by 1.10 and rounded to the
nearest 0.01 gallon per 100 miles. The
U.S.-directed production volume of en-
gines manufactured for sale as loose
engines or installed in incomplete
heavy-duty vehicles that are not cab-
complete vehicles in any given model
year may not exceed ten percent of the
total U.S-directed production volume
of engines of that design that the man-
ufacturer produces for heavy-duty ap-
plications for that model year, includ-
ing engines the manufacturer produces
for complete vehicles, cab-complete ve-
hicles, and other incomplete vehicles.
The total number of engines a manu-
facturer may certify under this para-
graph (a)(7), of all engine designs, may
not exceed 15,000 in any model year as
specified in 40 CFR 1037.150(m). Engines
produced in excess of the number can-
not be certified to the standard in this
paragraph (a)(7).

(b) Heavy-duty wvocational vehicles.
Each chassis manufacturer of heavy-
duty vocational vehicles shall comply
with the fuel consumption standards in
this paragraph (b) expressed in gallons
per 1,000 ton-miles. Manufacturers of
engines used in heavy-duty vocational
vehicles shall comply with the stand-
ards in paragraph (d) of this section.

(1) Mandatory standards. For model
years 2016 and later, each chassis man-
ufacturer of heavy-duty vocational ve-
hicles must comply with the fuel con-
sumption standards in paragraph (b)(3)
of this section.

(i) The heavy-duty vocational vehicle
chassis category is subdivided by
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GVWR into three regulatory subcat-
egories as defined in §535.4, each with
its own assigned standard.

(ii) For purposes of certifying vehi-
cles to fuel consumption standards,
manufacturers must divide their prod-
uct lines into vehicle families that
have similar emissions and fuel con-
sumption features, as specified by EPA
in 40 CFR part 1037, subpart C, and
these families will be subject to the ap-
plicable standards. Each vehicle family
is limited to a single model year.

(iii) A manufacturer complies with
the requirements of this part, if it pro-
vides information as specified in §535.8,
by the required deadlines and meets
one of the following conditions:

(A) The manufacturer’s fuel con-
sumption performance for each vehicle
family, as determined in §535.6, is
lower than the applicable standard; or

(B) The manufacturer uses one or
more of the credit flexibilities provided
under NHTSA’s Averaging, Banking
and Trading Program, specified in
§535.7, to comply with standards.

(iv) A manufacturer failing to com-
ply with the provisions specified in
paragraph (b)(1)(iii) of this section is
liable to pay civil penalties in accord-
ance with §535.9.
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(2) Voluntary compliance. (i) For
model years 2013 through 2015, a manu-
facturer may choose voluntarily to
comply early with the fuel consump-
tion standards provided in paragraph
(b)(3) of this section. For example, a
manufacturer may choose to comply
early in order to begin accumulating
credits through over-compliance with
the applicable standards. A manufac-
turer choosing early compliance must
comply with all the vehicles and en-
gines it manufacturers in each regu-
latory category for a given model year.

(ii) A manufacturer must declare its
intent to voluntarily comply with fuel
consumption standards and identify its
plans to comply before it submits its
first application for a certificate of
conformity for the respective model
year as specified in §535.8; and, once se-
lected, the decision cannot be reversed
and the manufacturer must continue to
comply for each subsequent model year
for all the vehicles and engines it man-
ufacturers in each regulatory category
for a given model year.

(3) Regulatory subcategory standards.
The fuel consumption standards for
heavy-duty vocational vehicles are
given in the following table:

TABLE 3—HEAVY-DUTY VOCATIONAL VEHICLE FUEL CONSUMPTION STANDARDS

Regulatory subcategories

Light Heavy vehicles
Class 2b-5

Medium heavy vehicles Heavy heavy vehicles
Class 6—7 Class 8

Fuel Consumption Mandatory Standards (gallons per 1,000 ton-miles) Effective for Model Years 2017 and later

Fuel Consumption Standard ‘ 36.7 ‘ 221 ‘ 21.8
Effective for Model Years 2016
Fuel Consumption Standard ............cccccccevnene 38.1 ‘ 23.0 ‘ 22.2

Fuel Consumption Voluntary Standards (gallons per 1,000 ton-miles) Effective for Model Years 2013 to 2015

Fuel Consumption Standard ............ccccccevvenene ‘

38.1 ‘ 23.0 ‘ 222

(4) Certifying across service classes. A
manufacturer may optionally certify a
vocational vehicle to the standards and
useful life applicable to a higher vehi-
cle service class (or regulatory sub-
category changes such as complying
with the heavy heavy-duty standard in-
stead of medium heavy-duty standard),
provided the manufacturer does not
generate credits with the vehicle. If a
manufacturer includes smaller vehicles
in a credit-generating subfamily (with

an FEL below the standard), exclude
their production volume from the cred-
it calculation.

(5) Off-road operation. Heavy-duty vo-
cational vehicles including vocational
tractors meeting the off-road criteria
in 49 CFR 523.2 are exempted from the
requirements in this paragraph (b), but
the engines in these vehicles must
meet the requirements of paragraph (d)
of this section.
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(c) Truck tractors. Each manufacturer
of truck tractors, except vocational
tractors, with a GVWR above 26,000
pounds shall comply with the fuel con-
sumption standards in this paragraph
(c) expressed in gallons per 1,000 ton-
miles.

(1) Mandatory standards. For model
years 2016 and later, each manufacturer
of truck tractors must comply with the
fuel consumption standards in para-
graph (c)(3) of this section.

(i) The truck tractor category is sub-
divided by roof height and cab design
into nine regulatory subcategories as
shown in Table 4 of this section, each
with its own assigned standard.

(ii) For purposes of certifying vehi-
cles to fuel consumption standards,
manufacturers must divide their prod-
uct lines into vehicles families that
have similar emissions and fuel con-
sumption features, as specified by EPA
in 40 CFR part 1037, subpart C, and
these families will be subject to the ap-
plicable standards. Each vehicle family
is limited to a single model year.

(iii) Standards for truck tractor en-
gines are given in paragraph (d) of this
section.

(iv) A manufacturer complies with
the requirements of this part, if at the
end of the model year, it provides re-
ports, as specified in §535.8, by the re-
quired deadlines and meets one of the
following conditions:

(A) The manufacturer’s fuel con-
sumption performance for each vehicle
family, as determined in §535.6, is
lower than the applicable standard; or

(B) The manufacturer uses one or
more of the credit flexibilities provided

§535.5
under NHTSA’s Averaging, Banking
and Trading Program, specified in

§535.7, to comply with standards.

(v) A manufacturer failing to comply
with the provisions specified in para-
graph (c)(1)(iv) of this section is liable
to pay civil penalties in accordance
with §535.9.

(2) Voluntary compliance. (i) For
model years 2013 through 2015, a manu-
facturer may choose voluntarily to
comply early with the fuel consump-
tion standards provided in paragraph
(c)(3) of this section. For example, a
manufacturer may choose to comply
early in order to begin accumulating
credits through over-compliance with
the applicable standards. A manufac-
turer choosing early compliance must
comply with all the vehicles and en-
gines it manufacturers in each regu-
latory category for a given model year.

(ii) A manufacturer must declare its
intent to voluntarily comply with fuel
consumption standards and identify its
plans to comply before it submits its
first application for a certificate of
conformity for the respective model
year as specified in §535.8; and, once se-
lected, the decision cannot be reversed
and the manufacturer must continue to
comply for each subsequent model year
for all the vehicles and engines it man-
ufacturers in each regulatory category
for a given model year.

(3) Regulatory subcategory standards.
The fuel consumption standards for
truck tractors, except for vocational
tractors, are given in the following
table:

TABLE 4—TRUCK TRACTOR FUEL CONSUMPTION STANDARDS

Day cab Sleeper cab

Regulatory subcategories
Class 7

Class 8 Class 8

Fuel Consumption Mandatory Standards (gallons per 1,000 ton-miles) Effective for Model Years 2017 and later

Low Roof ... 10.2 7.8 6.5
Mid Roof 1.3 8.4 7.2
High Roof 11.8 8.7 71
Effective for Model Years 2016
Low Roof .... 10.5 8.0 6.7
Mid Roof 1.7 8.7 7.4
High Roof 12.2 9.0 7.3
Fuel Consumption Voluntary Standards (gallons per 1,000 ton-miles) Effective for Model Years 2013 to 2015
Low Roof .... 10.5 8.0 6.7
Mid Roof 1.7 8.7 7.4
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TABLE 4—TRUCK TRACTOR FUEL CONSUMPTION STANDARDS—Continued

Day cab Sleeper cab
Regulatory subcategories
Class 7 Class 8 Class 8
HIGh ROOF .cveeveeeeeceeeeeess e 12.2 9.0 7.3
(4) Certifying across service classes. A  subcategories, five compression-igni-

manufacturer may optionally certify a
tractor to the standards and useful life
applicable to a higher vehicle service
class (or regulatory subcategory
changes such as complying with the
Class 8 day-cab tractor standard in-
stead of Class 7 day-cab tractor), pro-
vided the manufacturer does not gen-
erate credits with the vehicle. If a
manufacturer includes smaller vehicles
in a credit-generating subfamily (with
an FEL below the standard), exclude
their production volume from the cred-
it calculation.

(5) Vocational tractors. Tractors meet-
ing the definition of vocational trac-
tors in 49 CFR 523.2 must comply with
requirements for heavy-duty voca-
tional vehicles specified in paragraphs
(b) and (d) of this section. Class 7 and
Class 8 tractors certified or exempted
as vocational tractors are limited in
production to no more than 21,000 vehi-
cles in any three consecutive model
years. If a manufacturer is determined
as not applying this allowance in good
faith by the EPA in its applications for
certification in accordance with 40 CFR
1037.205 and 1037.610, a manufacturer
must comply with the tractor fuel con-
sumption standards in paragraph (c)(3)
of this section.

(d) Heavy-duty engines. Each manu-
facturer of heavy-duty engines shall
comply with the fuel consumption
standards in this paragraph (d) ex-
pressed in gallons per 100 brake-horse-
power-hours. Each engine must be cer-
tified to the primary intended service
class that it is designed for in accord-
ance with 40 CFR 1036.108;

(1) Mandatory standards. Each manu-
facturer must comply with the fuel
consumption standard in paragraph
(d)(3) of this section for model years
2017 and later compression-ignition en-
gines and for model years 2016 and later
spark-ignition engines.

(i) The heavy-duty engine regulatory
category is divided into six regulatory

tion subcategories and one spark-igni-
tion subcategory, as shown in Table 5
of this section.

(ii) Separate standards exist for en-
gines manufactured for use in heavy-
duty vocational vehicles and in truck
tractors.

(iii) For purposes of certifying en-
gines to fuel consumption standards,
manufacturers must divide their prod-
uct lines into engine families that have
similar fuel consumption features, as
specified by EPA in 40 CFR part 1036,
subpart C, and these families will be
subject to the same standards. Each
engine family is limited to a single
model year.

(iv) A manufacturer complies with
the requirements of this part, if at the
end of the model year, it provides re-
ports, as specified in §535.8, by the re-
quired deadlines and meets one of the
following conditions:

(A) The manufacturer’s fuel con-
sumption performance of each engine
family as determined in §535.6 is less
than the applicable standard; or

(B) The manufacturer uses one or
more of the flexibilities provided under
NHTSA’s Averaging, Banking and
Trading Program, specified in §535.7, to
comply with standards.

(v) A manufacturer failing to comply
with the provisions specified in para-
graph (d)(1)(iv) of this section is liable
to pay civil penalties in accordance
with §535.9.

(2) Voluntary compliance. (i) For
model years 2013 through 2016 for com-
pression-ignition engines, and for
model year 2015 for spark-ignition en-
gines, a manufacturer may choose vol-
untarily to comply with the fuel con-
sumption standards provided in para-
graph (d)(3) through (5) of this section.
For example, a manufacturer may
choose to comply early in order to
begin accumulating credits through
over-compliance with the applicable
standards. A manufacturer choosing
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early compliance must comply with all
the vehicles and engines it manufactur-
ers in each regulatory category for a
given model year except in model year
2013 the manufacturer may comply
with individual engine families as spec-
ified in 40 CFR 1036.150(a)(2).

(ii) A manufacturer must declare its
intent to voluntarily comply with fuel
consumption standards and identify its
plans to comply before it submits its
first application for a certificate of

§535.5

conformity for the respective model
year as specified in §535.8; and, once se-
lected, the decision cannot be reversed
and the manufacturer must continue to
comply for each subsequent model year
for all the vehicles and engines it man-
ufacturers in each regulatory category
for a given model year.

(3) Regulatory subcategory standards.
The fuel consumption standards for
heavy-duty engines are given in the
following:

TABLE 5—PRIMARY HEAVY-DUTY ENGINE STANDARDS

Fuel Consumption Mandatory Standards (gallons per 100 bhp-hr)

Regulatory Light Heavy-Duty Medium Heavy-Duty Compres- | Heavy Heavy-Duty Compression- | Spark-Ignition

Subcategory Compression-Ignition sion-Ignition Engine Ignition Engine Engines

Engine

Truck Appli- Vocational Vocational Tractor Vocational Tractor All
cation.

Effective 2017 and later 2016 and later
Model
Years.

Fuel Con- 5.66 5.66 478 5.45 452 7.06
sumption
Standard.

Fuel Consumption Standards for Voluntary Compliance (gallons per100 bhp-hr)

Regulatory Light Heavy-Duty Medium Heavy-Duty Compres- | Heavy Heavy-Duty Compression- | Spark-ignition
Sub- Compression-Ignition sion-Ignition Engine Ignition Engine Engine
category. Engine

Truck Appli- Vocational Vocational Tractor Vocational Tractor All
cation.

Effective 2013 through 2016 2015
Model
Years.

Voluntary 5.89 5.89 4.93 5.57 4.67 7.06
Fuel Con-
sumption
Standard.

(4) Alternate subcategory standards.
The alternative fuel consumption
standards for heavy-duty compression-
ignition engines are as follows:

(i) Manufacturers entering the vol-
untary program in model years 2014
through 2016, may choose to certify
compression-ignition engine families
unable to meet standards provided in
paragraph (d)(3) of this section to the
alternative fuel consumption standards
of this paragraph (d)(4).

(ii) Manufacturers may not certify
engines to these alternate standards if
they are part of an averaging set in
which they carry a balance of banked

credits. For purposes of this section,
manufacturers are deemed to carry
credits in an averaging set if they
carry credits from advance technology
that are allowed to be used in that
averaging set in accordance with
§535.7(d)(12).

(iii) The emission standards of this
section are determined as specified in
EPA 40 CFR 1036.620(a) through (c) and
should be converted to equivalent fuel
consumption values.

(5) Alternate Phase-In Standards. Man-
ufacturers have the option to comply
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with EPA emissions standards for com-
pression-ignition engines using an al-
ternative phase-in schedule that cor-
relates with the EPA OBD standards. If
a manufacturer chooses to use the al-
ternative phase-in schedule for meet-
ing EPA standards and optionally
chooses to comply early with the
NHTSA fuel consumption program, it
must use the same phase-in schedule

49 CFR Ch. V (10-1-12 Edition)

beginning in model year 2013 for fuel
consumption standards and must re-
main in the program for each model
year thereafter. The fuel consumption
standard for each model year of the al-
ternative phase-in schedule is provided
in Table 6 of this section. Note that en-
gines certified to these standards are
not eligible for early credits under
§535.7.

TABLE 6—ALTERNATIVE PHASE-IN COMPRESSION IGNITION ENGINE STANDARDS

Tractors LHD Engines

MHD Engines HHD Engines

Model Years 2013-2015
Model Years 2016 and later? ..
Vocational
Model Years 2013-2015
Model Years 2016 and lateri ..

LHD Engines ..
6.07 gals/100 hp-hr
5.66 gals/100 hp-hr

. | 4.78 gals./100 hp-hr .

5.66 gals/100 hp-hr

5.03 gals/100 hp-hr .......c..c..... 4.76 gals./100 hp-hr
. | 4.52 gals/100 hp-hr
. | HHD Engines

. | 5.67 gals/100 hp-hr
5.45 gals/100 hp-hr

MHD Engines
6.07 gals/100 hp-hr ..

“Note: these alternate standards for 2016 and later are the same as the otherwise applicable standards for 2017 and later.

§535.6 Measurement and calculation
procedures.

(a) Heavy-duty pickup trucks and vans.
This section describes the testing a
manufacturer must perform for each
model year and the method for deter-
mining the fleet fuel consumption per-
formance to show compliance with the
fleet average fuel consumption stand-
ard for heavy-duty pickup trucks and
vans in §535.5(a).

(1) For each model year, the heavy-
duty pickup trucks and vans selected
by a manufacturer to comply with fuel
consumption standards in §535.5(a)
must be used to determine the manu-
facturer’s fleet average fuel consump-
tion performance. If the manufactur-
er’s fleet includes conventional and ad-
vanced technology heavy-duty pickup
trucks and vans, the fleet should be
sub-divided into two separate vehicle
fleets, with all of the conventional ve-
hicles in one fleet and all of the ad-
vanced technology vehicles in the
other fleet.

(2) Vehicles in each fleet should be
divided into test groups or subconfigu-
rations according to EPA in 40 CFR
part 86, subpart S, and 40 CFR 1037.104.

(3) Test and measure the CO, emis-
sions test results for the selected vehi-
cles and determine the CO, emissions
test group result, in grams per mile in
accordance with 40 CFR part 86, sub-
part S.

(i) Perform exhaust testing on vehi-
cles fueled by conventional and alter-

native fuels, including dedicated and
dual fueled (multi-fueled and flexible
fueled) vehicles and measure the CO,
emissions test result.

(ii) Adjust the CO, emissions test re-
sult of dual fueled vehicles using a
weighted average of your emission re-
sults as specified in 40 CFR 600.510—
12(k) for light-duty trucks.

(iii) AIll electric vehicles are deemed
to have zero emissions of CO,, CH4, and
N>0O. No emission testing is required for
such electric vehicles. Assign the fuel
consumption test group result to a
value of zero gallons per 100 miles in
paragraph (a)(4) of this section.

(iv) Test cab-complete and incom-
plete vehicles using the applicable
complete sister vehicles as determined
in 40 CFR 1037.104(g).

(v) Test loose engines using applica-
ble complete vehicles as determined in
40 CFR 1037.104(h).

(vi) Manufacturers can choose to ana-
lytically derive CO, emission rates
(ADCs) for test groups or subconfigura-
tions. Calculate the ADCs for test
groups or subconfigurations in accord-
ance with 40 CFR 1037.104(g).

(4) Calculate equivalent fuel con-
sumption test group results, in gallons
per 100 miles, from CO, emissions test
group results, in grams per miles, and
round to the nearest 0.01 gallon per 100
miles.

(i) Calculate the equivalent fuel con-
sumption test group results as follows
for compression-ignition vehicles and
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alternative fuel compression-ignition
vehicles. CO, emissions test group re-
sult (grams per mile)/10,180 grams per
gallon of diesel fuel) x (102) = Fuel con-
sumption test group result (gallons per
100 mile).

(ii) Calculate the equivalent fuel con-
sumption test group results as follows
for spark-ignition vehicles and alter-
native fuel spark-ignition vehicles. CO,
emissions test group result (grams per
mile)/8,887 grams per gallon of gasoline

Fleet Average Fuel Consumption =

§535.6

fuel) x (102) = Fuel consumption test
group result (gallons per 100 mile).

(5) Calculate the fleet average fuel
consumption result, in gallons per 100
miles, from the equivalent fuel con-
sumption test group results and round
the fuel consumption result to the
nearest 0.01 gallon per 100 miles. Cal-
culate the fleet average fuel consump-
tion result using the following equa-
tion.

Z [Fuel Consumption Test Group Result, x Volume, |

Where:

Fuel Consumption Test Group Result; = fuel
consumption performance for each test
group as defined in 49 CFR 523.4.

Volume; = production volume of each test
group.

(6) Compare the fleet average fuel
consumption standard to the fleet av-
erage fuel consumption performance.
The fleet average fuel consumption
performance must be less than or equal
to the fleet fuel consumption standard
to comply with standards in §535.5(a).

(b) Heavy-duty vocational vehicles and
tractors. This section describes the test-
ing a manufacturer must perform and
the method for determining fuel con-
sumption performance to show compli-
ance with the fuel consumption stand-
ards for vocational vehicles and trac-
tors in §535.5(b) and (c).

(1) Select vehicles and vehicle family
configurations to test as specified in 40
CFR 1037.230 for vehicles that make up
each of the manufacture’s regulatory
subcategories of vocational vehicles
and tractors.

(2) Determine the CO, emissions and
fuel consumption results for all vehicle
chassis (conventional, alternative
fueled and advanced technology vehi-
cles) using the Greenhouse Emissions
Model (GEM) in accordance with 40
CFR part 1037, subpart F. Vocational
vehicles and tractor chassis are mod-
eled using the following inputs in the
GEM model. All seven of the following
inputs apply for sleeper cab tractors,
while some do not apply for vocational

z [Volume,]

vehicles and other tractor regulatory
subcategories:

(i) Identification of wvehicles using
regulatory subcategories (such as
“Class 8 Combination—Sleeper Cab—
High Roof”’).

(ii) Coefficient of aerodynamic drag
in accordance with 40 CFR 1037.520 and
1037.521. Do not use for vocational vehi-
cles.

(iii) Steer tire rolling resistance for
low rolling resistance tires in accord-
ance with 40 CFR 1037.520 and 1037.650.

(iv) Drive tire rolling resistance for
low rolling resistance tires in accord-
ance with 40 CFR 1037.520 and 1037.650.

(v) Vehicle speed limit as governed
by vehicles speed limiters in accord-
ance with 40 CFR 1037.520 and 1037.640.
Do not use for vocational vehicles.

(vi) Vehicle weight reduction as pro-
vided in accordance with 40 CFR
1037.520. Do not use for vocational vehi-
cles.

(vii) Extended idle reduction credit
using automatic engine shutdown sys-
tems in accordance with 40 CFR
1037.520 and 1037.660. Do not use for ve-
hicles other than Class 8 sleeper cabs.

(3) From the GEM results, select the
CO, family emissions level (FEL) and
equivalent fuel consumption values for
vocational vehicle and tractor families
in each regulatory subcategories for
each model year. Equivalent fuel con-
sumption FELs are derived in GEM and
expressed to the nearest 0.1 gallons per
1000 ton-mile. For families containing
multiple subfamilies, identify the
FELs for each subfamily.
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(4) Paragraphs (b)(1) through (3) of
this section address vocational vehicle
and tractor chassis testing only. En-
gine performance and the advanced
technologies equipped on vocational
vehicles and tractors are tested sepa-
rately as follows:

(i) Vocational vehicle and tractor en-
gine test results for conventional and
alternative fueled vehicles are deter-
mined in accordance with §535.6(c).

(ii) Improvements for advanced tech-
nologies are determined as follows:

(A) Test hybrid vehicles with power
take-off in accordance with 40 CFR
1037.526 and vehicles with post-trans-
mission hybrid systems in accordance
with 40 CFR 1037.550.

(B) All electric vehicles are deemed
to have zero CO, emissions and fuel
consumption. No emission testing is re-
quired for such electric vehicles. As-
sign the vehicle family with a fuel con-
sumption FEL result to a value of zero
gallons per 1000-ton miles in paragraph
(3) of this section.

(c) Heavy-duty engines. This section
describes the testing a manufacturer
must perform and the method for de-
termining fuel consumption perform-
ance to show compliance with the fuel
consumption standards for engines in
§535.5(d). Each engine must be tested to
the primary intended service class that
it is designed for in accordance with 40
CFR 1036.108

(1) Select emission-data engines and
engine family configurations to test as
specified in 40 CFR part 86 and part
1036, subpart C for engines installed in
vehicles that make up each of the man-
ufacture’s regulatory subcategory.

(2) Test the CO, emissions for each
emissions-data engine subject to the
standards in §535.5(d) using the proce-
dures and equipment specified in 40
CFR part 1036, subpart F. Measure the
CO, emissions in grams per bhp-hr as
specified in 40 CFR part 86, subpart N,
and part 1036, subpart C.

(i) Perform exhaust testing on each
fuel type for conventional, dedicated,
dual fuel (multi-fuel, and flexible fuel)
vehicles and measure the CO, emissions
level.

(ii) Adjust the CO, emissions result of
dual fueled vehicles using a weighted
average of the demonstrated emission
results as specified in 40 CFR 1036.225.
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If EPA disapproves a manufacturer’s
dual fuel vehicle demonstrated use sub-
mission, NHTSA will require the manu-
facturer to only use the test results
with 100 percent conventional fuel to
determine the fuel consumption of the
engine.

(iii) All electric vehicles are deemed
to have zero emissions of CO, and zero
fuel consumption. No emission or fuel
consumption testing is required for
such electric vehicles.

(3) Determine the CO, emissions for
the family certification level (FCL)
from the emissions test results in para-
graph (c)(2) of this section for engine
families within the heavy-duty engine
regulatory subcategories for each
model year.

(i) If a manufacturer certifies an en-
gine family for use both as a vocational
engine and as a tractor engine, the
manufacturer must split the family
into two separate subfamilies in ac-
cordance with 40 CFR 1036.230. The
manufacturer may assign the numbers
and configurations of engines within
the respective subfamilies at any time
prior to the submission of the end-of-
year report required by 40 CFR 1036.730
and §535.8. The manufacturer must
track into which type of vehicle each
engine is installed, although EPA may
allow the manufacturer to use statis-
tical methods to determine this for a
fraction of its engines.

(ii) The following engines are ex-
cluded from the engine families used to
determined FCL values and the benefit
for these engines is determined as an
advanced technology credits under the
ABT provisions provided in §535.7(e):

(A) Engines certified as hybrid en-
gines or power packs.

(B) Engines certified as hybrid en-
gines designed with PTO capability and
that are sold with the engine coupled
to a transmission.

(C) Engines with Rankine cycle waste
heat recovery.

(4) Calculate equivalent fuel con-
sumption values for emissions FCLs
and the CO, levels for certified engines,
in gallons per 100 bhp-hr and round
each fuel consumption value to the
nearest 0.01 gallon per 100 bhp-hr.

(i) Calculate equivalent fuel con-
sumption FCL values for compression-
ignition engines and alternative fuel
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compression-ignition engines. CO, FCL
value (grams per bhp-hr)/10,180 grams
per gallon of diesel fuel) x (102) = Fuel
consumption FCL value (gallons per 100
bhp-hr).

(ii) Calculate equivalent fuel con-
sumption FCL values for spark-igni-
tion engines and alternative fuel spark-
ignition engines. CO, FCL value (grams
per bhp-hr)/8,887 grams per gallon of
gasoline fuel) x (102) = Fuel consump-
tion FCL value (gallons per 100 bhp-hr).

(iii) Manufacturers may carryover
fuel consumption data from a previous
model year if allowed to carry over
emissions data for EPA in accordance
with 40 CFR 1036.235.

(iv) If a manufacturer uses an alter-
nate test procedure under 40 CFR
1065.10 and subsequently the data is re-
jected by the EPA, NHTSA will also re-
ject the data.

[76 FR 57493, Sept. 15, 2011; 76 FR 59922, Sept.
28, 2011]

§535.7 Averaging, banking, and trad-
ing (ABT) program.

(a) Fuel consumption credits (FCC). At
the end of each model year, manufac-
turers may earn credits for heavy-duty
vehicles and engines exceeding the fuel
consumption standards in §535.5 or by
using one or more of the flexibilities in
this paragraph (a) to gain credits. Man-
ufacturers may average, bank, and
trade fuel consumption credits for pur-
poses of complying with fuel consump-
tion standards. The following criteria
and restrictions apply to averaging,
banking and trading FCC (hereafter
reference as the NHTSA ABT program).

(1) Averaging. Averaging is the ex-
change of FCC among a manufacturer’s
engines or vehicle families or test
groups within an averaging set. With
the exception of FCC earned for ad-
vance technologies as further clarified
below, a manufacturer may average
FCC only within the same averaging
set. The principle averaging sets are
defined in §535.4.

(2) Banking. Banking is the retention
of surplus FCC by the manufacturer
generating the credits for use in future
model years for averaging or trading.
Banked FCC retain the designation
from the averaging set and model year
in which they were generated and ex-
pire after five model years.

§535.7

(3) Trading. Trading is a transaction
that transfers FCC between manufac-
turers or other entities. A manufac-
turer may use traded FCC for aver-
aging, banking, or further trading
transactions. Traded FCC, other than
advanced technology credits, may be
used only within the averaging set in
which they were generated.

(b) ABT provisions for heavy-duty pick-
up trucks and vans. (1) This regulatory
category consists of one regulatory
subcategory, heavy-duty pickup trucks
and vans. This one regulatory sub-
category makes up one averaging set.

(2) Manufacturers that manufacture
vehicles within this regulatory sub-
category shall calculate credits at the
end of each model year based upon the
final average fleet fuel consumption
standard and final average fleet fuel
consumption performance value within
this one regulatory subcategory as
identified in paragraph (b)(8) of this
section. If the manufacturer’s fleet in-
cludes conventional vehicles (gasoline,
diesel and alternative fuel) and ad-
vanced technology vehicles (hybrids
with regenerative braking, vehicles
equipped with Rankine-cycle engines,
electric and fuel cell vehicles) it should
be divided into two separate fleets each
with its own final average fleet fuel
consumption standard and final aver-
age fleet fuel consumption performance
value. Credits shall be calculated for
each of the two fleets.

(3) Fuel consumption levels below the
standard create a ‘‘credit surplus,”
while fuel consumption levels above
the standard create a ‘‘credit short-
fall.”

(4) Surplus credits, other than ad-
vanced technology credits, generated
and calculated within this averaging
set may only be used to offset a credit
shortfall in this same averaging set.

(6) Advanced technology credits can
be used to offset a credit shortfall in
this same averaging set or other aver-
aging sets. However, a manufacturer
must first apply advanced technology
credits to any deficits in the same
averaging set before applying them to
other averaging sets.

(6) Surplus credits, other than ad-
vanced technology credits, may be
traded among credit holders but must
stay within the same averaging set.

133



§535.7

Advanced technology credits can be
traded across averaging sets.

(7) Surplus credits, if not used to off-
set a credit shortfall may be banked by
the manufacturer for use in future
model years, or traded, given the re-
striction that the credits have an expi-
ration date of five model years after
the year in which the credits are
earned. For example, credits earned in
model year 2014 may be utilized
through model year 2019.

(8) Credit shortfalls must be offset by
an available credit surplus within three
model years after the shortfall was in-
curred. If the shortfall cannot be offset,
the manufacturer is liable for civil pen-
alties as discussed in §535.9.

(9) Calculate the value of credits gen-
erated in a model year for this regu-
latory subcategory or averaging set
using the following equation:

Total MY Fleet FCC (gallons) = (Std —
Act) x (Volume) x (UL) x (102)

Where:

Std = Fleet average fuel consumption stand-
ard (gal/100 mile).

Act = Fleet average actual fuel consumption
value (gal/100 mile).

Volume = the total U.S.-directed production
of wvehicles in the regulatory sub-
category.

UL = the useful life for the regulatory sub-
category (120,000 miles).

(10) If a manufacturer generates cred-
its from its fleet of advanced tech-
nology vehicles in accordance with
535.7(e)(1) a multiplier of 1.5 can be
used. Advanced technology credits can
be used in other averaging sets dif-
ferent from the one they are generated
within with the following restrictions.

(i) The maximum amount of credits a
manufacturer may bring into the serv-
ice class group that contains the
heavy-duty pickup and van averaging
set is 5.89 Mgallons (for advanced tech-
nology credits based upon compression
ignition engines) or 6.76 Mgallons (for
advanced technology credits based
upon spark-ignition engines) per model
year as specified in 40 CFR 1037.104.

(ii) The limit specified in paragraph
(b)(10)(i) of this section does not limit
the amount of advanced technology
credits that can be used across aver-
aging sets within the same service
class group.
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(11) If a manufacturer chooses to gen-
erate CO, emission credits under EPA
provisions of 40 CFR 1037.150(a), it may
also voluntarily generate early credits
under the NHTSA fuel consumption
program. Fuel consumption credits
may be generated for vehicles certified
in model year 2013 to the model year
2014 standards in §535.5(a). To do so a
manufacturer must certify its entire
U.S. directed production volume of ve-
hicles in its fleet. The same production
volume restrictions specified in 40 CFR
1037.150(a)(2) relating to when test
groups are certified apply to the
NHTSA early credit provisions. Credits
are calculated as specified in paragraph
(b)(9) of this section relative to the
fleet standard that would apply for
model year 2014 using the model year
2013 production volumes. Surplus cred-
its generated under this paragraph are
available credits for banking or trad-
ing. Credit deficits for an averaging set
prior to model year 2014 do not carry
over to model year 2014. These credits
may be used to show compliance with
the standards of this part for 2014 and
later model years. Once a manufac-
turer opts into the NHTSA program
they must stay in the program for all
of the optional model years and remain
standardized with the same implemen-
tation approach being followed to meet
the EPA CO; emission program.

(c) ABT provisions for vocational vehi-
cles and tractors. (1) The two regulatory
categories for vocational vehicles and
tractors consist of 12 regulatory sub-
category as follows:

(i) Vocational vehicles with a GVWR
up to and including 19,500 pounds
(Light Heavy-Duty (LHD));

(i1) Vocational vehicles with a GVWR
above 19,600 pounds and no greater than
33,000 pounds (Medium Heavy-Duty

(MHD));
(iii) Vocational vehicles with a
GVWR over 33,000 pounds (Heavy

Heavy-Duty (HHD));

(iv) Low roof day cab tractors with a
GVWR above 26,000 pounds and no
greater than 33,000 pounds;

(v) Mid roof day cab tractors with a
GVWR above 26,000 pounds and no
greater than 33,000 pounds;

(vi) High roof day cab tractors with a
GVWR above 26,000 pounds and no
greater than 33,000 pounds;
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(vii) Low roof day cab tractors with a
GVWR above 33,000 pounds;

(viii) Mid roof day cab tractors with
a GVWR above 33,000 pounds;

(ix) High roof day cab tractors with a
GVWR above 33,000 pounds;

(x) Low roof sleeper cab tractors with
a GVWR above 33,000 pounds;

(xi) Mid roof sleeper cab tractors
with a GVWR above 33,000 pounds; and

(xii) High roof sleeper cab tractors
with a GVWR above 33,000 pounds.

(2) The 12 regulatory subcategories
consist of three averaging sets as fol-
lows:

(i) Vocational light-heavy vehicles at
or below 19,500 pounds GVWR.

(ii) Vocational and tractor medium-
heavy vehicles above 19,500 pounds
GVWR but at or below 33,000 pounds
GVWR.

(iii) Vocational and tractor heavy-
heavy vehicles above 33,000 pounds
GVWR.

(3) Manufacturers that manufacture
vehicles within either of these two ve-
hicle categories, in one or more of the
regulatory subcategories, shall cal-
culate a total credit balance within
each applicable averaging set at the
end of each model year based upon
final production volumes and the sum
of the credit balances derived for each
of the vehicle family groups within
each averaging set.

(4) Each designated vehicle family
group has a ‘‘family emissions limit”
(FEL) which is compared to the associ-
ated regulatory subcategory standard.
A FEL that falls below the regulatory
subcategory standard creates ‘‘positive
credits,” while fuel consumption level
of a family group above the standard
creates a ‘‘credit shortfall.”

(56) Manufacturers shall sum all
shortfalls and surplus credits for each
vehicle family within each applicable
averaging set to obtain the total credit
balance for the model year before
rounding. The sum of fuel consump-
tions credits must be rounded to the
nearest gallon.

(6) Surplus credits, other than ad-
vanced technology credits, generated
and calculated within this averaging
set may only be used to offset a credit
shortfall in this same averaging set.

(7) Advanced technology credits can
be used to offset a credit shortfall in
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this same averaging set or other aver-
aging sets. However, a manufacturer
must first apply advanced technology
credits to any deficits in the same
averaging set before applying them to
other averaging sets.

(8) Surplus credits, other than ad-
vanced technology credits, may be
traded among credit holders but must
stay within the same averaging set.
Advanced technology credits can be
traded across averaging sets.

(9) Surplus credits, if not used to off-
set a credit shortfall may be banked by
the manufacturer for use in future
model years, or traded, given the re-
striction that the credits have an expi-
ration date of five model years after
the year in which the credits are
earned. For example, credits earned in
model year 2014 may be utilized
through model year 2019.

(10) Credit shortfalls must be offset
by an available credit surplus within
three model years after the shortfall
was incurred. If the shortfall cannot be
offset, the manufacturer is liable for
civil penalties as discussed in §535.9.

(11) The value of credits generated in
a model year is calculated as follows:

(i) Calculate the value of credits gen-
erated in a model year for each vehicle
family within an averaging set using
the following equation:

Vehicle Family FCC (gallons) = (Std —
FEL) x (Payload) x (Volume) x (UL)
X (103)

Where:

Std = the standard for the respective vehicle
family regulatory subcategory (gal/1000
ton-mile).

FEL = family emissions limit for the vehicle
family (gal/1000 ton-mile).

Payload = the prescribed payload in tons for
each regulatory subcategory as shown in
the following table:

Regulatory subcategory FZ?')gr?sa)d
LHD Vocational Vehicles 2.85
MHD Vocational Vehicles .... 5.60

HHD Vocational Vehicles ............ 7.5
Class 7 Tractor . 12.50
Class 8 Tractor 19.00

Volume = the number of U.S.-directed pro-
duction volume of vehicles in the cor-
responding vehicle family.

UL = the useful life for the regulatory sub-
category (miles) as shown in the fol-
lowing table:
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Regulatory subcategory (mLiJIIés)
LHD Vocational Vehicles .... 110,000
MHD Vocational Vehicles 185,000
HHD Vocational Vehicles ... 435,000
Class 7 Tractor 185,000
Class 8 Tractor 435,000

(ii) Calculate the value of credits
generated in a model year for each ve-
hicle family for advanced technology
vehicles within an averaging set using
the equation above, the guidelines pro-
vided in paragraph (e)(1)(i) of this sec-
tion, and the 1.5 credit multiplier.

(iii) Calculate the total credits gen-
erated in a model year for each aver-
aging set using the following equation:

Total averaging set MY credits = X Ve-
hicle family credits within each av-
erage set

(12) If a manufacturer chooses to gen-
erate CO, emission credits under EPA
provisions of 40 CFR 1037.150(a), it may
also voluntarily generate early credits
under the NHTSA fuel consumption
program as follows:

(i) Fuel consumption credits may be
generated for vehicles certified in
model year 2013 to the model year 2014
standards in §535.5(b) and (c). To do so
a manufacturer must certify its entire
U.S. directed production volume of ve-
hicles. The same production volume re-
strictions specified in 40 CFR
1037.150(a)(1) relating to when test
groups are certified apply to the
NHTSA early credit provisions. Credits
are calculated as specified in paragraph
(c)(11) of this section relative to the
standards that would apply for model
year 2014. Surplus credits generated
under this paragraph (¢)(12) may be in-
creased by a factor of 1.5 for deter-
mining total available credits for
banking or trading. For example, if you
have 10 gallons of surplus credits for
model year 2013, you may bank 15 gal-
lons of credits. Credit deficits for an
averaging set prior to model year 2014
do not carry over to model year 2014.
These credits may be used to show
compliance with the standards of this
part for 2014 and later model years.
Once a manufacturer opts into the
NHTSA program they must stay in the
program for all of the optional model
years and remain standardized with the
same implementation approach being
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followed to meet the EPA CO, emission
program.

(ii) A tractor manufacturer may gen-
erate fuel consumption credits for the
number of additional SmartWay des-
ignated tractors (relative to its MY
2012 production), provided that credits
are not generated for those vehicles
under paragraph (c)(12)(i) of this sec-
tion. Calculate credits for each regu-
latory sub-category relative to the
standard that would apply in model
year 2014 using the equations in para-
graph (c¢)(11) of this section. Use a pro-
duction volume equal to the number of
verified model year 2013 SmartWay
tractors minus the number of verified
model year 2012 SmartWay tractors. A
manufacturer may bank credits equal
to the surplus credits generated under
this paragraph multiplied by 1.50. A
manufacturer’s 2012 and 2013 model
years must be equivalent in length.
Once a manufacturer opts into the
NHTSA program they must stay in the
program for all of the optional model
yvears and remain standardized with the
same implementation approach being
followed to meet the EPA CO, emission
program.

(13) If a manufacturer generates cred-
its from vehicles certified for advanced
technology in accordance with
§5635.7(e)(1), a multiplier of 1.5 can be
used, but this multiplier cannot be
used on the same credits for which the
early credit multiplier is used. Ad-
vanced technology credits can be used
in other averaging sets different from
the one they are generated, but the
maximum amount of credits a manu-
facturer may bring into a service class
group that contains the vocational ve-
hicle and tractor averaging sets is 5.89
Mgallons (for advanced technology
credits based upon compression igni-
tion engines) or 6.76 Mgallons (for ad-
vanced technology credits based upon
spark-ignition engines) per model year
as specified in 40 CFR 1037.740. How-
ever, this does not limit the amount of
advanced technology credits that can
be used across averaging sets within
the same service class group.

(d) ABT provisions for heavy-duty en-
gines. (1) Heavy-duty engines consist of
six regulatory subcategories as follows:

(i) Spark-ignition engines.
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(ii) Light heavy-duty compression-ig-
nition engines.

(iii) Medium heavy-duty vocational
compression-ignition engines.

(iv) Medium heavy-duty tractor com-
pression-ignition engines.

(v) Heavy heavy-duty vocational
compression-ignition engines.

(vi) Heavy heavy-duty tractor com-
pression-ignition engines.

(2) The six regulatory subcategories
consist of four averaging sets as fol-
lows:

(i) Compression-ignition light heavy-
duty engines.

(ii) Compression-ignition medium
heavy-duty engines.
(iii) Compression-ignition heavy

heavy-duty engines.

(iv) Spark-ignition engines.

(3) Manufacturers that manufacture
engines within one or more of the regu-
latory subcategories, shall calculate a
total credit balance within each appli-
cable averaging set at the end of each
model year based upon final production
volumes and the sum of the credit bal-
ances derived for each of the engine
families within each averaging set.

(4) Each designated engine family has
a ‘‘family certification level”’ (FCL)
which is compared to the associated
regulatory subcategory standard. A
FCL that falls below the regulatory
subcategory standard creates ‘‘positive
credits,” while fuel consumption level
of a family group above the standard
creates a ‘‘credit shortfall.”

(5) Manufacturers shall sum all sur-
plus and shortfall credits for each en-
gine family within the applicable aver-
aging set to obtain the total credit bal-
ance for the model year before round-
ing. Round the sum of fuel consump-
tions credits to the nearest gallon.

(6) Surplus credits, other than ad-
vanced technology credits, generated
and calculated within this averaging
set may only be used to offset a credit
shortfall in this same averaging set.

(7) Advanced technology credits can
be used to offset a credit shortfall in
this same averaging set or other aver-
aging sets. However, a manufacturer
must first apply advanced technology
credits to any deficits in the same
averaging set before applying them to
other averaging sets.
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(8) Surplus credits, other than ad-
vanced technology credits, may be
traded among credit holders but must
stay within the same averaging set.
Advanced technology credits can be
traded across averaging sets.

(9) Surplus credits, if not used to off-
set a credit shortfall may be banked by
the manufacturer for use in future
model years, or traded, given the re-
striction that the credits have an expi-
ration date of five model years after
the year in which the credits are
earned. For example, credits earned in
model year 2014 may be utilized
through model year 2019.

(10) Credit shortfalls must be offset
by available surplus credits within
three model years after shortfall was
incurred. If the shortfall cannot be off-
set, the manufacturer is liable for civil
penalties as discussed in §535.9.

(11) The value of credits generated in
a model year is calculated as follows:

(i) The value of credits generated in a
model year for each engine family
within a regulatory subcategory equals

Engine Family FCC (gallons) = (Std —
FCL) x (CF) x (Volume) x (UL) x
(102)

Where:

Std = the standard for the respective engine
regulatory subcategory (gal/100 bhp-hr).

FCL = family certification level for the en-
gine family (gal/100 bhp-hr).

CF = a transient cycle conversion factor in
bhp-hr/mile which is the integrated total
cycle brake horsepower-hour divided by
the equivalent mileage of the applicable
test cycle. For spark-ignition heavy-duty
engines, the equivalent mileage is 6.3
miles. For compression-ignition heavy-
duty engines, the equivalent mileage is
6.5 miles.

Volume = the number of engines in the cor-
responding engine family.

UL = the useful life of the given engine fam-
ily (miles) as shown in the following
table:

Regulatory subcategory (mliJ'Iés)

Class 2b-5 Vocational Vehicles, Spark Ignited

(Sl), and Light Heavy-Duty Diesel Engines ....... 110,000
Class 6-7 Vocational Vehicles and Medium

Heavy-Duty Diesel Engines ..........c.ccccovceinne. 185,000
Class 8 Vocational Vehicles and Heavy Heavy-

Duty Diesel ENgiNeS .......ccccveiricicicinccnene. 435,000
Class 7 Tractors and Medium Heavy-Duty Diesel

Engines ... . 185,000
Class 8 Tractors and Heavy Heavy-Duty Diesel

Engines ... . 435,000
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(ii) Calculate the total credits gen-
erated in a model year for each aver-
aging set using the following equation:
Total averaging set MY credits = X En-

gine family credits within each
averaging set

(12) The provisions of this section
apply to manufacturers utilizing the
compression-ignition engine voluntary
alternate standard provisions specified
in §535.5(d)(4) as follows.

(i) Manufacturers may not certify en-
gines to the alternate standards if they
are part of an averaging set in which
they carry a balance of banked credits.
For purposes of this section, manufac-
turers are deemed to carry credits in
an averaging set if they carry credits
from advance technology that are al-
lowed to be used in that averaging set.

(ii) Manufacturers may not bank fuel
consumption credits for any engine
family in the same averaging set and
model year in which it certifies engines
to the alternate standards. This means
a manufacturer may not bank ad-
vanced technology credits in a model
year it certifies any engines to the al-
ternate standards.

(iii) Note that the provisions of para-
graph (d)(10) of this section apply with
respect to credit deficits generated
while utilizing alternate standards.

(13) Where a manufacturer has chosen
to comply with the EPA alternative
compression ignition engine phase-in
standard provisions in 40 CFR
1036.150(e), and has optionally decided
to follow the same path under the
NHTSA fuel consumption program, it
must certify all of its model year 2013
compression-ignition engines within a
given averaging set to the applicable
alternative standards in §535.5(d)(5).
Engines certified to these standards
are not eligible for early credits under
paragraph (d)(14) of this section. Cred-
its are calculated using the same equa-
tion provided in paragraph (d)(11) of
this section.

(14) If a manufacturer chooses to gen-
erate early CO, emission credits under
EPA provisions of 40 CFR 1036.150, it
may also voluntarily generate early
credits under the NHTSA fuel con-
sumption program. Fuel consumption
credits may be generated for engines
certified in model year 2013 (2015 for
spark-ignition engines) to the stand-
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ards in §535.5(d). To do so a manufac-
turer must certify its entire U. S.-di-
rected production volume of engines
except as specified in 40 CFR
1036.150(a)(2). Credits are calculated as
specified in paragraph (d)(11) of this
section relative to the standards that
would apply for model year 2014 (2016
for spark-ignition engines). Surplus
credits generated under this paragraph
may be increased by a factor of 1.5 for
determining total available credits for
banking or trading. For example, if you
have 10 gallons of surplus credits for
model year 2013, you may bank 15 gal-
lons of credits. Credit deficits for an
averaging set prior to model year 2014
(2016 for spark-ignition engines) do not
carry over to model year 2014 (2016 for
spark-ignition engines). These credits
may be used to show compliance with
the standards of this part for 2014 and
later model years. Once a manufac-
turer opts into the NHTSA program
they must stay in the program for all
of the optional model years and remain
standardized with the same implemen-
tation approach being followed to meet
the EPA CO; emission program.

(15) If a manufacturer generates cred-
its from engines certified for advanced
technology in accordance with
§535.7(e)(1), a multiplier of 1.5 can be
used, but this multiplier cannot be
used on the same credits for which the
early credit multiplier is used. Ad-
vanced technology credits can be used
in other averaging sets different from
the one they are generated, but the
maximum amount of credits a manu-
facturer may bring into a service class
group that contains the heavy-duty en-
gine averaging sets is 5.89 Mgallons (for
advanced technology credits based
upon compression ignition engines) or
6.76 Mgallons (for advanced technology
credits based upon spark-ignition en-
gines) per model year as specified in 40
CFR 1036.740. However, this does not
limit the amount of advanced tech-
nology credits that can be used across
averaging sets within the same service
class group.

(e) Additional credit provisions. (1) Ad-
vanced technology credits. Manufactur-
ers of heavy-duty pickup trucks and
vans, vocational vehicles, tractors and
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associated engines showing improve-
ments in CO, emissions and fuel con-
sumption using hybrid vehicles with
regenerative braking, vehicles
equipped with Rankine-cycle engines,
electric vehicles and fuel cell vehicles
are eligible for advanced technology
credits. Advanced technology credits
may be increased by a 1.5 multiplier
and applied to any heavy-duty vehicle
or engine subcategory consistent with
sound engineering judgment.

(i) Heavy-duty wvehicles. (A) For ad-
vanced technology system (hybrid ve-
hicles with regenerative braking, vehi-
cles equipped with Rankine-cycle en-
gines and fuel cell vehicles), calculate
the advanced technology credits as fol-
lows:

(I) Measure the effectiveness of the
advanced system by chassis testing a
vehicle equipped with the advanced
system and an equivalent conventional
system in accordance with 40 CFR
1037.615.

(2) For purposes of this paragraph (e),
a conventional vehicle is considered to
be equivalent if it has the same foot-
print, intended vehicle service class,
aerodynamic drag, and other relevant
factors not directly related to the ad-
vanced system powertrain. If there is
no equivalent vehicle, the manufac-
turer may create and test a prototype
equivalent vehicle. The conventional
vehicle is considered Vehicle A, and
the advanced technology vehicle is
considered Vehicle B.

(3) The benefit associated with the
advanced system for fuel consumption
is determined from the weighted fuel
consumption results from the chassis
tests of each vehicle using the fol-
lowing equation:

Benefit (gallon/1,000 ton mile) = Im-
provement Factor x GEM Fuel Con-
sumption Result B

Where:

Improvement Factor = (Fuel
Consumption A—Fuel Consumption B)/
(Fuel Consumption A)

Fuel Consumption Rates A and B are the gal-
lons per 1,000 ton-mile of the conven-
tional and advanced vehicles, respec-
tively, as measured under the test proce-
dures specified by EPA.

GEM Fuel Consumption Result B is the esti-
mated gallons per 1,000 ton-mile rate re-
sulting from emission modeling of the
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advanced vehicle as specified in 40 CFR
1037.520 and §535.6(b).

(4) Calculate the benefit in credits
using the equation in paragraph (c)(11)
of this section and replacing the term
(Std-FEL) with the benefit.

(B) For electric vehicles calculate
the fuel consumption credits using an
FEL of 0 g/1000ton-mile.

(ii) Heavy-duty engines. (A) This sec-
tion specifies how to generate advanced
technology-specific fuel consumption
credits for hybrid powertrains that in-
clude energy storage systems and re-
generative braking (including regen-
erative engine braking) and for engines
that include Rankine-cycle (or other
bottoming cycle) exhaust energy recov-
ery systems.

(1) Pre-transmission hybrid
powertrains are those engine systems
that include features that recover and
store energy during engine motoring
operation but not from the vehicle
wheels. These powertrains are tested
using the hybrid engine test procedures
of 40 CFR part 1065 or using the post-
transmission test procedures.

) Post-transmission hybrid
powertrains are those powertrains that
include features that recover and store
energy from braking at the vehicle
wheels. These powertrains are tested
by simulating the chassis test proce-
dure applicable for hybrid vehicles
under 40 CFR 1037.550.

(3) Test engines that include
Rankine-cycle exhaust energy recovery
systems according to the test proce-
dures specified in 40 CFR part 1036, sub-
part F, unless EPA approves the manu-
facturer’s alternate procedures.

(B) Calculate credits as specified in
paragraph (c) of this section. Credits
generated from engines and
powertrains certified under this section
may be used in other averaging sets as
described in 40 CFR 1036.740(d).

(2) Innovative technology credits. This
provision allows engine and vehicle
manufacturers to generate CO, emis-
sion credits consistent with the provi-
sions of 40 CFR 1036.610 (for engines), 40
CFR 1037.104(d)(13) (for heavy-duty
pickup trucks and vans) and 40 CFR
1037.610 (for vocational vehicles and
tractors) for introducing innovative
technology in heavy-duty engines and
vehicles for reducing greenhouse gas
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emissions and fuel consumption. Upon
identification and approval from EPA
of a manufacturer seeking to obtain in-
novative technology credits in a given
model year, NHTSA may adopt an
equivalent amount of fuel consumption
credits into its program. Such credits
must remain within the same regu-
latory subcategory in which the credits
were generated. NHTSA will adopt
these fuel consumption credits depend-
ing upon whether:

(i) The technology has a direct im-
pact upon reducing fuel consumption
performance;

(ii) The manufacturer has provided
sufficient information to make sound
engineering judgments on the impact
of the technology in reducing fuel con-
sumption performance; and

(iii) Credits will be accepted on a
one-for-one basis expressed in terms of
gallons.

§535.8 Reporting requirements.

(a) General requirements. Manufactur-
ers producing heavy-duty vehicles and
engines applicable to fuel consumption
standards in §535.5, for each given
model year, must submit the required
information as specified in paragraphs
(b) through (h) of this section.

(1) The information required by this
part must be submitted by the dead-
lines specified in this section and must
be based upon all the information and
data available to the manufacturer 30
days before submitting information.

(2) Manufacturers must submit infor-
mation electronically through the EPA
database system as the single point of
entry for all information required for
this national program and both agen-
cies will have access to the informa-
tion. The format for the required infor-
mation is specified by EPA.

(3) If by model year 2012 the agencies
are not prepared to receive information
through the EPA database system,
manufacturers are required to submit
information to EPA using an approved
information format. A manufacturer
can use a different format, if it sends
EPA a written request with justifica-
tion for a waiver.

(b) Pre-model year reports. Manufac-
turers producing heavy-duty pickup
trucks and vans must submit reports in
advance of the model year providing
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early estimates demonstrating how
their fleet(s) would comply with GHG
emissions and fuel consumption stand-
ards. Note, the agencies understand
that early model year reports contain
estimates that may change over the
course of a model year and that com-
pliance information manufactures sub-
mit prior to the beginning of a new
model year may not represent the final
compliance outcome. The agencies
view the necessity for requiring early
model reports as a manufacturer’s good
faith projection for demonstrating
compliance with emission and fuel con-
sumption standards.

(1) Report deadlines. For model years
2013 and later, manufacturer of heavy-
duty pickup trucks and vans complying
with voluntary and mandatory stand-
ards must submit a pre-model year re-
port for the given model year as early
as the date of the manufacturer’s an-
nual certification preview meeting
with EPA and NHTSA, or prior to sub-
mitting its first application for a cer-
tificate of conformity to EPA in ac-
cordance with 40 CFR 1037.104(d). For
example, a manufacturer choosing to
comply in model year 2014 could submit
its pre-model year report during its
precertification meeting which could
occur before January 2, 2013, or could
provide its pre-model year report any
time prior to submitting its first appli-
cation for certification for the given
model year.

(2) Contents. Each pre-model year re-
port must be submitted including the
following information for each model
year.

(i) A list of each unique subconfigura-
tion in the manufacturer’s fleet de-
scribing the make and model designa-
tions, attribute based-values (i.e.,
GVWR, GCWR, Curb Weight and drive
configurations) and standards;

(ii) The emission and fuel consump-
tion fleet average standard derived
from the unique vehicle configurations;

(iii) The estimated vehicle configura-
tion, test group and fleet production
volumes;

(iv) The expected emissions and fuel
consumption test group results and
fleet average performance;

(v) If complying with MY 2013 fuel
consumption standards, a statement
must be provided declaring that the
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manufacturer is voluntarily choosing
to comply early with the EPA and
NHTSA programs. The manufacturers
must also acknowledge that once se-
lected, the decision cannot be reversed
and the manufacturer will continue to
comply with the fuel consumption
standards for subsequent model years
for all the vehicles it manufacturers in
each regulatory category for a given
model year;

(vi) If complying with MYs 2014, 2015
or 2016 fuel consumption standards, a
statement must be provided declaring
whether the manufacturer will use
fixed or increasing standards in accord-
ance with §535.5(a). The manufacturer
must also acknowledge that once se-
lected, the decision cannot be reversed
and the manufacturer must continue to
comply with the same alternative for
subsequent model years for all the ve-
hicles it manufacturers in each regu-
latory category for a given model year;

(vii) If complying with MYs 2014 or
2015 fuel consumption standards, a
statement must be provided declaring
that the manufacturer is voluntarily
choosing to comply with NHTSA’s vol-
untary fuel consumption standards in
accordance with §535.5(a)(4). The manu-
facturers must also acknowledge that
once selected, the decision cannot be
reversed and the manufacturer will
continue to comply with the fuel con-
sumption standards for subsequent
model years for all the vehicles it man-
ufacturers in each regulatory category
for a given model year;

(viii) The list of Class 2b and 3 incom-
plete vehicles (cab-complete or chassis
complete vehicles) and the method
used to certify these vehicles as com-
plete pickups and vans identifying the
most similar complete sister- or other
complete vehicles used to derive the
target standards and performance test
results;

(ix) The list of Class 4 and 5 incom-
plete and complete vehicles and the
method use to certify these vehicles as
complete pickups and vans identifying
the most similar complete or sister ve-
hicles used to derive the target stand-
ards and performance test results;

(x) List of loose engines included in
the heavy-duty pickup and van cat-
egory and the list of vehicles used to
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derive target standards and perform-
ance test results;

(xi) Copy of any notices a vehicle
manufacturer sends to the engine man-
ufacturer to notify the engine manu-
facturers that their engines are subject
to emissions and fuel consumption
standards and that it intends to use
their engines in excluded vehicles;

(xii) A credit plan identifying the
manufacturers estimated credit bal-
ances, planned credit flexibilities (i.e.,
credit balances, planned credit trading,
innovative, advanced and early credits
and etc.) and if needed a credit deficit
plan demonstrating how it plans to re-
solve any credit deficits that might
occur for a model year within a period
of up to three model years after that
deficit has occurred; and

(xiii) The supplemental information
specified in paragraph (h) of this sec-
tion. [Note: NHTSA may also ask a
manufacturer to provide additional in-
formation if necessary to verify com-
pliance with the fuel consumption re-
quirements of this regulation.]

(c) Applications for certificate of con-
formity. Manufacturers producing voca-
tional vehicles, tractors and heavy-
duty engines are required to submit ap-
plications for certificates of con-
formity to EPA in accordance with 40
CFR 1036.205 and 1037.205 in advance of
introducing vehicles for commercial
sale. Applications contain early model
year information demonstrating how
manufacturers plan to comply with
GHG emissions. For model years 2013
and later, manufacturers of vocational
vehicles, tractors and engine com-
plying with NHTSA’s voluntary and
mandatory standards must submit ap-
plications for certificates of con-
formity in accordance through the
EPA database including both GHG
emissions and fuel consumption infor-
mation for each given model year.

(1) Submission deadlines. Applications
are primarily submitted in advance of
the given model year to EPA but can-
not be submitted any later than De-
cember 31 of the given model year.

(2) Contents. Each application for cer-
tificates of conformity submitted to
EPA must include the following equiv-
alent fuel consumption.

(i) Equivalent fuel consumption val-
ues for emissions CO, FCLs values used
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to certify each engine family in accord-
ance with 40 CFR 1036.205(e). This pro-
vision applies only to manufacturers
producing heavy-duty engines.

(ii) Equivalent fuel consumption val-
ues for emission CO, data engines used
to comply with emission standards in
40 CFR 1036.108. This provision applies
only to manufacturers producing
heavy-duty engines.

(iii) Equivalent fuel consumption val-
ues for emissions CO, FELs values used
to certify each vehicle families or sub-
families in accordance with 40 CFR
1037.205(k). This provision applies only
to manufacturers producing vocational
vehicles and tractors.

(iv) Report modeling results for ten
configurations in terms of CO, emis-
sions and equivalent fuel consumption
results in accordance with 40 CFR
1037.205(0). Include modeling inputs and
detailed descriptions of how they were
derived. This provision applies only to
manufacturers producing vocational
vehicles and tractors.

(3) Additional supplemental informa-
tion. Manufacturers are required to
submit additional information as speci-
fied in paragraph (h) of this section for
the NHTSA program before or at the
same time it submits its first applica-
tion for a certificate of conformity to
EPA. Under limited conditions, NHTSA
may also ask a manufacturer to pro-
vide additional information directly to
the Administrator if necessary to
verify the fuel consumption require-
ments of this regulation.

(d) End-of-the-year-report. Both manu-
facturers participating and not partici-
pating in the ABT program are re-
quired to submit year end reports; end-
of-the-year (EQY) reports in accord-
ance with 40 CFR 1036.730 and 1037.730.
The EOY reports are used to review a
manufacturer’s preliminary final esti-
mates and to identify manufacturers
that might have a credit deficit for the
given model year. For model years 2013
and later, heavy-duty vehicle and en-
gine manufacturers complying with
NHTSA’s voluntary and mandatory
standards must submit EOY reports
through the EPA database including
both GHG emissions and fuel consump-
tion information for each given model
year.
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(1) Report deadlines. For model year
2013 and later, heavy-duty vehicle and
engine manufacturers complying with
NHTSA voluntary and mandatory
standards must submit EOY reports
through the EPA database including
both GHG emissions and fuel consump-
tion information within 90 days after
the end of the given model year and no
later than April 1 of the next calendar
year. For example, the EOY report for
model year 2014 must be submitted no
later than April 1, 2015.

(i) If a manufacturer expects dif-
ferences in the information reported
between the EOY and the final year re-
port specified in 40 CFR 1036.730 and
1037.730, it must provide the most up-
to-date fuel consumption projections in
its EOY report and indentify the infor-
mation as preliminary.

(ii) If the manufacturer cannot pro-
vide any of the required fuel consump-
tion information, it must state the spe-
cific reason for the insufficiency and
identify the additional testing needed
or explain what analytical methods are
believed by the manufacturer will be
necessary to eliminate the insuffi-
ciency and certify that the results will
be available for the final report.

(2) Contents. Each EOY report must
be submitted including the following
fuel consumption information for each
model year.

(i) Engine and vehicle family des-
ignations and averaging sets.

(ii) Engine and vehicle regulatory
subcategory and fuel consumption
standards including any alternative
standards used.

(iii) Engine and vehicle family FCLs
and FELs in terms of fuel consump-
tion.

(iv) Production volumes for engines
and vehicles.

(v) A credit plan (for manufacturers
participating in the ABT program)
identifying the manufacturers actual
fuel consumption credit balances, cred-
it flexibilities, credit trades and a cred-
it deficit plan if needed demonstrating
how it plans to resolve any credit defi-
cits that might occur for a model year
within a period of up to three model
years after that deficit has occurred

(vi) A plan describing the vocational
vehicles and vocational tractors that
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were exempted as heavy-duty off-road
vehicles.

(vii) A final plan describing any ad-
vanced technology engines or vehicles
including alternative fueled vehicles
that were produced for the model year
identifying the approaches used to de-
terminate compliance and the produc-
tion volumes.

(viii) A final list of each unique sub-
configuration included in a manufac-
turers fleet of heavy-duty pickup
trucks and vans describing the designa-
tions, attribute based-values (GVWR,
GCWR, Curb Weight and drive configu-
rations) and standards. This provision
applies only to manufacturers pro-
ducing heavy-duty pickup trucks and
vans.

(ix) The final fuel consumption fleet
average standard derived from the
unique vehicle configurations. This
provision applies only to manufactur-
ers producing heavy-duty pickup
trucks and vans.

(x) The preliminary final subconfigu-
ration and test group production vol-
umes. This provision applies only to
manufacturers producing heavy-duty
pickup trucks and vans.

(xi) The preliminary final fuel con-
sumption test group results and fleet
average performance. This provision
applies only to manufacturers pro-
ducing heavy-duty pickup trucks and
vans.

(xii) Under limited conditions,
NHTSA may also ask a manufacturer
to provide additional information di-
rectly to the Administrator if nec-
essary to verify the fuel consumption
requirements of this part.

(e) Final reports. Both manufacturers
participating and not participating in
the ABT program are required to sub-
mit year end final reports in accord-
ance with 40 CFR 1036.730 and 1037.730.
The final reports are used to review a
manufacturer’s final data and to iden-
tify manufacturers that might have a
credit deficit for the given model year.
For model years 2013 and later, heavy-
duty vehicle and engine manufacturers
complying with NHTSA’s voluntary
and mandatory standards must submit
final reports through the EPA database
including both GHG emissions and fuel
consumption information for each
given model year.
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(1) Report deadlines. For model year
2013 and later, heavy-duty vehicle and
engine manufacturers complying with
NHTSA voluntary and mandatory
standards must submit final reports
through the EPA database including
both GHG emissions and fuel consump-
tion information within 270 days after
the end of the given model year and no
later than October 1 of the next cal-
endar year. For example, the final re-
ports for model year 2014 must be sub-
mitted no later than October 1, 2015.

(2) Contents. Each final report must
be submitted including the following
fuel consumption information for each
model year.

(i) Final engine and vehicle family
designations and averaging sets.

(ii) Final engine and vehicle fuel con-
sumption standards including any al-
ternative standards used.

(iii) Final engine and vehicle family
FCLs and FELs in terms of fuel con-
sumption.

(iv) Final production volumes for en-
gines and vehicles.

(v) A final credit plan identifying the
manufacturers actual fuel consumption
credit balances, credit flexibilities,
credit trades and a credit deficit plan if
needed demonstrating how it plans to
resolve any credit deficits that might
occur for a model year within a period
of up to three model years after that
deficit has occurred

(vi) A final plan describing the voca-
tional vehicles and vocational tractors
that were exempted as heavy-duty off-
road vehicles.

(vii) A final plan describing any ad-
vanced technology engines or vehicles
including alternative fueled vehicles
that were produced for the model year
identifying the approaches used to de-
terminate compliance and the produc-
tion volumes.

(viii) A final list of each unique sub-
configuration included in a manufac-
turers fleet of heavy-duty pickup
trucks and vans describing the designa-
tions, attribute based-values (GVWR,
GCWR, Curb Weight and drive configu-
rations) and standards. This provision
applies only to manufacturers pro-
ducing heavy-duty pickup trucks and
vans.

(ix) The final fuel consumption fleet
average standard derived from the

143



§535.8

unique vehicle configurations. This
provision applies only to manufactur-
ers producing heavy-duty pickup
trucks and vans.

(x) The final subconfiguration and
test group production volumes. This
provision applies only to manufactur-
ers producing heavy-duty pickup
trucks and vans.

(xi) The final fuel consumption test
group results and fleet average per-
formance. This provision applies only
to manufacturers producing heavy-
duty pickup trucks and vans.

(xii) Under limited conditions,
NHTSA may also ask a manufacturer
to provide additional information di-
rectly to the Administrator if nec-
essary to verify the fuel consumption
requirements of this regulation.

(f) Amendments to applications for cer-
tification. At any time, a manufacturer
modifies an application for -certifi-
cation in accordance with 40 CFR
1036.225 and 1037.225, it must submit
GHG emissions changes with equiva-
lent fuel consumption values for the in-
formation required in paragraphs (b)
through (e) and (h) of this section.

(g) Confidential information. Manufac-
turers must submit a request for con-
fidentiality with each electronic sub-
mission specifying any part of the for
information or data in a report that it
believes should be withheld from public
disclosure as trade secret or other con-
fidential business information. Infor-
mation submitted to EPA should fol-
low EPA guidelines for treatment of
confidentiality. Confidential informa-
tion submitted to NHTSA shall be
treated according to paragraph (g)(1) of
this section. For any information or
data requested by the manufacturer to
be withheld under 5 U.S.C. 552(b)(4) and
15 U.S.C. 2005(d)(1), the manufacturer
shall provide evidence in its request for
confidentiality to justify that:

(1) The item is within the scope of 5
U.S.C. 552(b)(4) and 15 U.S.C. 2005(d)(1);

(2) The disclosure of such an item
would result in significant competitive
damage;

(3) The period during which the item
must be withheld to avoid that dam-
age; and

(4) How earlier disclosure would re-
sult in that damage.
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(h) Additional required information.
The following additional information is
required to be submitted through the
EPA database. NHTSA reserves the
right to ask a manufacturer to provide
additional information if necessary to
verify the fuel consumption require-
ments of this regulation.

(1) Small business exemptions. Vehicles
and engines produced by small business
manufacturers meeting the criteria in
13 CFR 121.201 are exempted from the
requirements of this part. Qualifying
small business manufacturers must no-
tify the EPA and NHTSA Administra-
tors before importing or introducing
into U.S. commerce exempted vehicles
or engines. This notification must in-
clude a description of the manufactur-
er’s qualification as a small business
under 13 CFR 121.201 and must be sub-
mitted to EPA. The agencies may re-
view a manufacturer’s qualification as
a small business manufacturer under 13
CFR 121.201.

(2) Early introduction. The provision
applies to manufacturers seeking to
comply early with the NHTSA’s fuel
consumption program prior to model
year 2014. The manufacturer must send
the request to EPA before submitting
its first application for a certificate of
conformity.

(3) NHTSA voluntary compliance model
years. Manufacturers must submit a
statement declaring whether the man-
ufacturer chooses to comply volun-
tarily with NHTSA’s fuel consumption
standards for model years 2014 through
2015. The manufacturers must acknowl-
edge that once selected, the decision
cannot be reversed and the manufac-
turer will continue to comply with the
fuel consumption standards for subse-
quent model years. The manufacturer
must send the statement to EPA before
submitting its first application for a
certificate of conformity.

(4) Alternative engine standards. Manu-
facturers choosing to comply with the
alternative engine standards must no-
tify EPA and NHTSA of their choice
and include in that notification a dem-
onstration that it has exhausted all
available credits and credit opportuni-
ties. The manufacturer must send the
statement to EPA before submitting
its EOY report.
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(5) Alternate phase-in. Manufacturers
choosing to comply with the alter-
native engine phase-in must notify
EPA and NHTSA of their choice. The
manufacturer must send the statement
to EPA before submitting its first ap-
plication for a certificate of con-
formity.

(6) Off-road exclusion (tractors and vo-
cational vehicles only). (i) Vehicles in-
tended to be used extensively in off-
road environments such as forests, oil
fields, and construction sites may be
exempted without request from the re-
quirements of this regulation as speci-
fied in 49 CFR 523.2 and §535.5(b). With-
in 90 days after the end of each model
year, manufacturers must send EPA
and NHTSA through the EPA database
a report with the following informa-
tion:

(A) A description of each excluded ve-
hicle configuration, including an expla-
nation of why it qualifies for this ex-
clusion.

(B) The number of vehicles excluded
for each vehicle configuration.

(ii) A manufacturer having an off-
road vehicle failing to meet the cri-
teria under the agencies’ off-road ex-
clusions will be allowed to submit a pe-
tition describing how and why their ve-
hicles should qualify for exclusion. The
process of petitioning for an exclusion
is explained below. For each request,
the manufacturer will be required to
describe why it believes an exclusion is
warranted and address the following
factors which the agencies will con-
sider in granting its petition:

(A) The agencies will provide an ex-
clusion based on off road capability of
the vehicle or if the vehicle is fitted
with speed restricted tires. A manufac-
turer should explain which exclusion
does its vehicle qualify under; and

(B) A manufacturer should verify if
there are any comparable tires that
exist in the market to carry out the de-
sired application both on and off road
for the subject vehicle(s) of the peti-
tion which have LLR values that would
enable compliance with the standard.

(7 Vocational tractor. Tractors in-
tended to be used as vocational trac-
tors may comply with vocational vehi-
cle standards in §535.5(b) of this regula-
tion. Manufacturers classifying tractor
as vocational tractors must provide a
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description of how they meet the quali-
fications in their applications for cer-
tificates of conformity as specified in
40 CFR 1037.205.

(8) Approval of alternate methods to de-
termine drag coefficients (tractors only).
Manufacturers seeking to use alter-
native methods to determine aero-
dynamic drag coefficients must provide
a request and gain approval by EPA.
The manufacturer must send the re-
quest to EPA before submitting its
first application for a certificate of
conformity.

(9) Innovative technology credits. Man-
ufacturers pursuing innovative tech-
nology credits must submit informa-
tion to the agencies and may be subject
to a public evaluation process in which
the public would have opportunity for
comment if not using a test procedure
in accordance with 40 CFR 1037.610(c).
Whether the approach involves on-road
testing, modeling, or some other ana-
lytical approach, the manufacturer
would be required to present a final
methodology to EPA and NHTSA. EPA
and NHTSA would approve the method-
ology and credits only if certain cri-
teria were met. Baseline emissions and
fuel consumption and control emis-
sions and fuel consumption would need
to be clearly demonstrated over a wide
range of real world driving conditions
and over a sufficient number of vehi-
cles to address issues of uncertainty
with the data. Data would need to be
on a vehicle model-specific basis unless
a manufacturer demonstrated model-
specific data was not necessary. The
agencies may publish a notice of avail-
ability in the FEDERAL REGISTER noti-
fying the public of a manufacturer’s
proposed alternative off-cycle credit
calculation methodology and provide
opportunity for comment. Any notice
will include details regarding the
methodology, but not include any Con-
fidential Business Information.

(10) Credit trades. If a manufacturer
trades fuel consumption -credits, it
must send EPA a report within 90 days
after the transaction, as follows:

(i) As the seller, the manufacturer
must include the following information
in its report:

(A) The corporate names of the buyer
and any brokers.
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(B) A copy of any contracts related
to the trade.

(C) The fleet, vehicle or engine fami-
lies that generated fuel consumption
credits for the trade, including the
number of fuel consumption credits
from each family.

(ii) As the buyer, the manufacturer
or entity must include the following
information in its report:

(A) The corporate names of the seller
and any brokers.

(B) A copy of any contracts related
to the trade.

(C) How the manufacturer or entity
intends to use the fuel consumption
credits, including the number of fuel
consumption credits it intends to apply
to each vehicle family (if known).

(i) Public information. Based upon in-
formation submitted by manufacturers
and EPA, NHTSA will publish fuel con-
sumption standards and performance
results.

(j) Information received from EPA.
NHTSA will receive information from
EPA as specified in 40 CFR 1036.755 and
1037.755.

§535.9 Enforcement approach.

(a) Compliance. (1) NHTSA will assess
compliance with fuel consumption
standards each year, based upon EPA
final verified data submitted to NHTSA
for its heavy-duty vehicle fuel effi-
ciency program established pursuant to
49 U.S.C. 32902(k). NHTSA may conduct
verification testing throughout a given
model year in order to validate data re-
ceived from manufacturers and will
discuss any potential issues with EPA
and the manufacturer.

(2) Credit values in gallons are cal-
culated based on the final CO, emis-
sions and fuel consumption data sub-
mitted by manufacturers and verified/
validated by EPA.

(3) NHTSA will verify a manufactur-
er’s credit balance in each averaging
set for each given model year. The av-
erage set balance is based upon the en-
gines or vehicles performance above or
below the applicable regulatory sub-
category standards in each respective
averaging set and any credits that are
traded into or out of an averaging set
during the model year.
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(i) If the balance is positive, the man-
ufacturer is designated as having a
credit surplus.

(ii) If the balance is negative, the
manufacturer is designated as having a
credit deficit.

(4) NHTSA will provide written noti-
fication to the manufacturer that has a
negative balance for any averaging set
for each model year. The manufacturer
will be required to confirm the nega-
tive balance and submit a plan indi-
cating how it will allocate existing
credits or earn, and/or acquire by trade
credits, or else be liable for a civil pen-
alty as determined in paragraph (b) of
this section. The manufacturer must
submit a plan within 60 days of receiv-
ing agency notification.

(5) Credit shortfall within an aver-
aging set may be carried forward only
three years, and if not offset by earned
or traded credits, the manufacturer
may be liable for a civil penalty as de-
scribed in paragraph (b) of this section.

(6) Credit allocation plans received
from a manufacturer will be reviewed
and approved by NHTSA. NHTSA will
approve a credit allocation plan unless
it determines that the proposed credits
are unavailable or that it is unlikely
that the plan will result in the manu-
facturer earning sufficient credits to
offset the subject credit shortfall. If a
plan is approved, NHTSA will revise
the respective manufacturer’s credit
account accordingly by identifying
which existing or traded credits are
being used to address the credit short-
fall, or by identifying the manufactur-
er’s plan to earn future credits for ad-
dressing the respective credit shortfall.
If a plan is rejected, NHTSA will notify
the respective manufacturer and re-
quest a revised plan. The manufacturer
must submit a revised plan within 14
days of receiving agency notification.
The agency will provide a manufac-
turer one opportunity to submit a re-
vised credit allocation plan before it
initiates civil penalty proceedings.

(7) For purposes of this regulation,
NHTSA will treat the use of future
credits for compliance, as through a
credit allocation plan, as a deferral of
civil penalties for non-compliance with
an applicable fuel consumption stand-
ard.
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(8) If NHTSA receives and approves a
manufacturer’s credit allocation plan
to earn future credits within the fol-
lowing three model years in order to
comply with regulatory obligations,
NHTSA will defer levying civil pen-
alties for non-compliance until the
date(s) when the manufacturer’s ap-
proved plan indicates that credits will
be earned or acquired to achieve com-
pliance, and upon receiving confirmed
CO, emissions and fuel consumption
data from EPA. If the manufacturer
fails to acquire or earn sufficient cred-
its by the plan dates, NHTSA will ini-
tiate civil penalty proceedings.

(9) In the event that NHTSA fails to
receive or is unable to approve a plan
for a non-compliant manufacturer due
to insufficiency or untimeliness,
NHTSA may initiate civil penalty pro-
ceedings.

(10) In the event that a manufacturer
fails to report accurate fuel consump-
tion data for vehicles or engines cov-
ered under this rule, noncompliance
will be assumed until corrected by sub-
mission of the required data, and
NHTSA may initiate civil penalty pro-
ceedings.

(b) Civil penalties—(1) Generally.
NHTSA may assess a civil penalty for
any violation of this part under 49
U.S.C. 32902(k). This section states the
procedures for assessing civil penalties
for violations of §535.5. The provisions
of 5 U.S.C. 554, 556, and 557 do not apply
to any proceedings conducted pursuant
to this section.

(2) Initial determination of noncompli-
ance. An action for civil penalties is
commenced by the execution of a No-
tice of Violation. A determination by
NHTSA’s Office of Enforcement of non-
compliance with applicable fuel con-
sumption standards utilizing the cer-
tified and reported CO, emissions and
fuel consumption data provided by the
Environmental Protection Agency as
described in this part, and after consid-
ering all the flexibilities available
under §535.7, underlies a Notice of Vio-
lation. If NHTSA Enforcement deter-
mines that a manufacturer’s averaging
set of vehicles or engines fails to com-
ply with the applicable fuel consump-
tion standard(s) by generating a credit
shortfall, the chassis, vehicle or engine
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manufacturer, as relevant, shall be
subject to a civil penalty.

(3) Numbers of violations and marimum
civil penalties. Any violation shall con-
stitute a separate violation with re-
spect to each vehicle or engine within
the applicable regulatory averaging
set. The maximum civil penalty is not
more than $37,500.00 per vehicle or en-
gine. The maximum civil penalty under
this section for a related series of vio-
lations shall be determined by multi-
plying $37,500.00 times the vehicle or
engine production volume for the
model year in question within the reg-
ulatory averaging set. NHTSA may ad-
just this civil penalty amount to ac-
count for inflation.

(4) Factors for determining penalty
amount. In determining the amount of
any civil penalty proposed to be as-
sessed or assessed under this section,
NHTSA shall take into account the
gravity of the violation, the size of the
violator’s business, the violator’s his-
tory of compliance with applicable fuel
consumption standards, the actual fuel
consumption performance related to
the applicable standards, the estimated
cost to comply with the regulation and
applicable standards, the quantity of
vehicles or engines not complying, and
the effect of the penalty on the viola-
tor’s ability to continue in business.
The ‘‘estimated cost to comply with
the regulation and applicable stand-
ards,” will be used to ensure that pen-
alties for non-compliance will not be
less than the cost of compliance.

(6) NHTSA enforcement report of deter-
mination of non-compliance. (i) If
NHTSA Enforcement determines that a
violation has occurred, NHTSA En-
forcement may prepare a report and
send the report to the NHTSA Chief
Counsel.

(ii) The NHTSA Chief Counsel will re-
view the report prepared by NHTSA
Enforcement to determine if there is
sufficient information to establish a
likely violation.

(iii) If the Chief Counsel determines
that a violation has likely occurred,
the Chief Counsel may issue a Notice of
Violation to the party.

(iv) If the Chief Counsel issues a No-
tice of Violation, he or she will prepare
a case file with recommended actions.
A record of any prior violations by the
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same party shall be forwarded with the
case file.

(6) Notice of violation. (i) The Notice
of Violation will contain the following
information:

(A) The name and address of the

party;
(B) The alleged violation(s) and the
applicable fuel consumption stand-

ard(s) violated;

(C) The amount of the proposed pen-
alty and basis for that amount;

(D) The place to which, and the man-
ner in which, payment is to be made;

(BE) A statement that the party may
decline the Notice of Violation and
that if the Notice of Violation is de-
clined within 30 days of the date shown
on the Notice of Violation, the party
has the right to a hearing, if requested
within 30 days of the date shown on the
Notice of Violation, prior to a final as-
sessment of a penalty by a Hearing Of-
ficer; and

(F) A statement that failure to either
pay the proposed penalty or to decline
the Notice of Violation and request a
hearing within 30 days of the date
shown on the Notice of Violation will
result in a finding of violation by de-
fault and that NHTSA will proceed
with the civil penalty in the amount
proposed on the Notice of Violation
without processing the violation under
the hearing procedures set forth in this
subpart.

(ii) The Notice of Violation may be
delivered to the party by:

(A) Mailing to the party (certified
mail is not required);

(B) Use of an overnight or express
courier service; or

(C) Facsimile transmission or elec-
tronic mail (with or without attach-
ments) to the party or an employee of
the party.

(iii) At any time after the Notice of
Violation is issued, NHTSA and the
party may agree to reach a com-
promise on the payment amount.

(iv) Once a penalty amount is paid in
full, a finding of ‘‘resolved with pay-
ment” will be entered into the case
file.

(v) If the party agrees to pay the pro-
posed penalty, but has not made pay-
ment within 30 days of the date shown
on the Notice of Violation, NHTSA will
enter a finding of violation by default
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in the matter and NHTSA will proceed
with the civil penalty in the amount
proposed on the Notice of Violation
without processing the violation under
the hearing procedures set forth in this
subpart.

(vi) If within 30 days of the date
shown on the Notice of Violation a
party fails to pay the proposed penalty
on the Notice of Violation, and fails to
request a hearing, then NHTSA will
enter a finding of violation by default
in the case file, and will assess the civil
penalty in the amount set forth on the
Notice of Violation without processing
the violation under the hearing proce-
dures set forth in this subpart.

(vii) NHTSA’s order assessing the
civil penalty following a party’s de-
fault is a final agency action.

(T) Hearing Officer. (i) If a party time-
ly requests a hearing after receiving a
Notice of Violation, a Hearing Officer
shall hear the case.

(ii) The Hearing Officer will be ap-
pointed by the NHTSA Administrator,
and is solely responsible for the case
referred to him or her. The Hearing Of-
ficer shall have no other responsibility,
direct or supervisory, for the investiga-
tion of cases referred for the assess-
ment of civil penalties. The Hearing
Officer shall have no duties related to
the light-duty fuel economy or
medium- and heavy-duty fuel effi-
ciency programs.

(iii) The Hearing Officer decides each
case on the basis of the information be-
fore him or her.

(8) Initiation of action before the Hear-
ing Officer. (i) After the Hearing Officer
receives the case file from the Chief
Counsel, the Hearing Officer notifies
the party in writing of:

(A) The date, time, and location of
the hearing and whether the hearing
will be conducted telephonically or at
the DOT Headquarters building in
Washington, DC;

(B) The right to be represented at all
stages of the proceeding by counsel as
set forth in paragraph (b)(9) of this sec-
tion;

(C) The right to a free copy of all
written evidence in the case file.

(ii) On the request of a party, or at
the Hearing Officer’s direction, mul-
tiple proceedings may be consolidated
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if at any time it appears that such con-
solidation is necessary or desirable.

(9) Counsel. A party has the right to
be represented at all stages of the pro-
ceeding by counsel. A party electing to
be represented by counsel must notify
the Hearing Officer of this election in
writing, after which point the Hearing
Officer will direct all further commu-
nications to that counsel. A party rep-
resented by counsel bears all of its own
attorneys’ fees and costs.

(10) Hearing location and costs. (i) Un-
less the party requests a hearing at
which the party appears before the
Hearing Officer in Washington, DC, the
hearing may be held telephonically. In
Washington, DC, the hearing is held at
the headquarters of the U.S. Depart-
ment of Transportation.

(ii) The Hearing Officer may transfer
a case to another Hearing Officer at a
party’s request or at the Hearing Offi-
cer’s direction.

(iii) A party is responsible for all fees
and costs (including attorneys’ fees and
costs, and costs that may be associated
with travel or accommodations) associ-
ated with attending a hearing.

(11) Hearing procedures. (i) There is no
right to discovery in any proceedings
conducted pursuant to this subpart.

(ii) The material in the case file per-
tinent to the issues to be determined
by the Hearing Officer is presented by
the Chief Counsel or his or her des-
ignee.

(iii) The Chief Counsel may supple-
ment the case file with information
prior to the hearing. A copy of such in-
formation will be provided to the party
no later than 3 business days before the
hearing.

(iv) At the close of the Chief Coun-
sel’s presentation of evidence, the
party has the right to examine respond
to and rebut material in the case file
and other information presented by the
Chief Counsel. In the case of witness
testimony, both parties have the right
of cross-examination.

(v) In receiving evidence, the Hearing
Officer is not bound by strict rules of
evidence. In evaluating the evidence
presented, the Hearing Officer must
give due consideration to the reli-
ability and relevance of each item of
evidence.
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(vi) At the close of the party’s pres-
entation of evidence, the Hearing Offi-
cer may allow the introduction of re-
buttal evidence that may be presented
by the Chief Counsel.

(vii) The Hearing Officer may allow
the party to respond to any rebuttal
evidence submitted.

(viii) After the evidence in the case
has been presented, the Chief Counsel
and the party may present arguments
on the issues in the case. The party
may also request an opportunity to
submit a written statement for consid-
eration by the Hearing Officer and for
further review. If granted, the Hearing
Officer shall allow a reasonable time
for submission of the statement and
shall specify the date by which it must
be received. If the statement is not re-
ceived within the time prescribed, or
within the limits of any extension of
time granted by the Hearing Officer, it
need not be considered by the Hearing
Officer.

(ix) A verbatim transcript of the
hearing will not normally be prepared.
A party may, solely at its own expense,
cause a verbatim transcript to be
made. If a verbatim transcript is made,
the party shall submit two copies to
the Hearing Officer not later than 15
days after the hearing. The Hearing Of-
ficer shall include such transcript in
the record.

(12) Determination of violations and as-
sessment of civil penalties. (i) Not later
than 30 days following the close of the
hearing, the Hearing Officer shall issue
a written decision on the Notice of Vio-
lation, based on the hearing record.
This may be extended by the Hearing
officer if the submissions by the Chief
Counsel or the party are voluminous.
The decision shall address each alleged
violation, and may do so collectively.
For each alleged violation, the decision
shall find a violation or no violation
and provide a basis for the finding. The
decision shall set forth the basis for
the Hearing Officer’s assessment of a
civil penalty, or decision not to assess
a civil penalty. In determining the
amount of the civil penalty, the grav-
ity of the violation, the size of the vio-
lator’s business, the violator’s history
of compliance with applicable fuel con-
sumption standards, the actual fuel
consumption performance related to
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the applicable standard, the estimated
cost to comply with the regulation and
applicable standard, the quantity of ve-
hicles or engines not complying, and
the effect of the penalty on the viola-
tor’s ability to continue in business.
The assessment of a civil penalty by
the Hearing Officer shall be set forth in
an accompanying final order. The
Hearing Officer’s written final order is
a final agency action.

(ii) If the Hearing Officer assesses
civil penalties in excess of $1,000,000,
the Hearing Officer’s decision shall
contain a statement advising the party
of the right to an administrative ap-
peal to the Administrator within a
specified period of time. The party is
advised that failure to submit an ap-
peal within the prescribed time will
bar its consideration and that failure
to appeal on the basis of a particular
issue will constitute a waiver of that
issue in its appeal before the Adminis-
trator.

(iii) The filing of a timely and com-
plete appeal to the Administrator of a
Hearing Officer’s order assessing a civil
penalty shall suspend the operation of
the Hearing Officer’s penalty, which
shall no longer be a final agency ac-
tion.

(iv) There shall be no administrative
appeals of civil penalties assessed by a
Hearing Officer of less than $1,000,000.

(13) Appeals of civil penalties in excess
of $1,000,000. (i) A party may appeal the
Hearing Officer’s order assessing civil
penalties over $1,000,000 to the Admin-
istrator within 21 days of the date of
the issuance of the Hearing Officer’s
order.

(ii) The Administrator will review
the decision of the Hearing Officer de
novo, and may affirm the decision of
the hearing officer and assess a civil
penalty, or

(iii) The Administrator may:

(A) Modify a civil penalty;

(B) Rescind the Notice of Violation;
or

(C) Remand the case back to the
Hearing Officer for new or additional
proceedings.

(iv) In the absence of a remand, the
decision of the Administrator in an ap-
peal is a final agency action.

(14) Collection of assessed or com-
promised civil penalties. (i) Payment of a
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civil penalty, whether assessed or com-
promised, shall be made by check, post-
al money order, or electronic transfer
of funds, as provided in instructions by
the agency. A payment of civil pen-
alties shall not be considered a request
for a hearing.

(ii) The party must remit payment of
any assessed civil penalty to NHTSA
within 30 days after receipt of the
Hearing Officer’s order assessing civil
penalties, or, in the case of an appeal
to the Administrator, within 30 days
after receipt of the Administrator’s de-
cision on the appeal.

(iii) The party must remit payment
of any compromised civil penalty to
NHTSA on the date and under such
terms and conditions as agreed to by
the party and NHTSA. Failure to pay
may result in NHTSA entering a find-
ing of violation by default and assess-
ing a civil penalty in the amount pro-
posed in the Notice of Violation with-
out processing the violation under the
hearing procedures set forth in this
part.

(c) Changes in corporate ownership and
control. Manufacturers must inform
NHTSA of corporate relationship
changes to ensure that credit accounts
are identified correctly and credits are
assigned and allocated properly.

(1) In general, if two manufacturers
merge in any way, they must inform
NHTSA how they plan to merge their
credit accounts. NHTSA will subse-
quently assess corporate fuel consump-
tion and compliance status of the
merged fleet instead of the original
separate fleets.

(2) If a manufacturer divides or di-
vests itself of a portion of its auto-
mobile manufacturing business, it
must inform NHTSA how it plans to di-
vide the manufacturer’s credit holdings
into two or more accounts. NHTSA will
subsequently distribute holdings as di-
rected by the manufacturer, subject to
provision for reasonably anticipated
compliance obligations.

(3) If a manufacturer is a successor to
another manufacturer’s business, it
must inform NHTSA how it plans to al-
locate credits and resolve liabilities
per 49 CFR part 534.
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PART 536—TRANSFER AND TRAD-
:'INSG OF FUEL ECONOMY CRED-

Sec.
536.1
536.2
536.3
536.4

Scope.

Application.

Definitions.

Credits.

536.5 Trading infrastructure.

536.6 Treatment of credits earned prior to
model year 2011.

536.7 Treatment of carryback credits.

536.8 Conditions for trading of credits.

536.9 Use of credits with regard to the do-
mestically manufactured passenger auto-
mobile minimum standard.

536.10 Treatment of dual-fuel and alter-
native fuel vehicles—consistency with 49
CFR part 538.

AUTHORITY: Sec. 104, Pub. L. 110-140 (49
U.S.C. 32903); delegation of authority at 49
CFR 1.50.

SOURCE: 74 FR 14452, Mar. 30, 2009, unless
otherwise noted.

§536.1 Scope.

This part establishes regulations gov-
erning the use and application of CAFE
credits up to three model years before
and five model years after the model
yvear in which the credit was earned. It
also specifies requirements for manu-
facturers wishing to transfer fuel econ-
omy credits between their fleets and
for manufacturers and other persons
wishing to trade fuel economy credits
to achieve compliance with prescribed
fuel economy standards.

§536.2 Application.

This part applies to all credits earned
(and transferable and tradable) for ex-
ceeding applicable average fuel econ-
omy standards in a given model year
for domestically manufactured pas-
senger cars, imported passenger cars,
and light trucks.

§536.3 Definitions.

(a) Statutory terms. All terms de-
fined in 49 U.S.C. §32901(a) are used
pursuant to their statutory meaning.

(b) Other terms.

Above standard fuel economy means,
with respect to a compliance category,
that the automobiles manufactured by
a manufacturer in that compliance cat-
egory in a particular model year have
greater average fuel economy (cal-

§536.3

culated in a manner that reflects the
incentives for alternative fuel auto-
mobiles per 49 U.S.C. 32905) than that
manufacturer’s fuel economy standard
for that compliance category and
model year.

Adjustment factor means a factor used
to adjust the value of a traded or trans-
ferred credit for compliance purposes
to ensure that the compliance value of
the credit when used reflects the total
volume of oil saved when the credit
was earned.

Below standard fuel economy means,
with respect to a compliance category,
that the automobiles manufactured by
a manufacturer in that compliance cat-
egory in a particular model year have
lower average fuel economy (calculated
in a manner that reflects the incen-
tives for alternative fuel automobiles
per 49 U.S.C. 32905) than that manufac-
turer’s fuel economy standard for that
compliance category and model year.

Compliance means a manufacturer
achieves compliance in a particular
compliance category when

(1) The average fuel economy of the
vehicles in that category exceed or
meet the fuel economy standard for
that category, or

(2) The average fuel economy of the
vehicles in that category do not meet
the fuel economy standard for that cat-
egory, but the manufacturer proffers a
sufficient number of valid credits, ad-
justed for total oil savings, to cover
the gap between the average fuel econ-
omy of the vehicles in that category
and the required average fuel economy.
A manufacturer achieves compliance
for its fleet if the above conditions (1)
or (2) are simultaneously met for all
compliance categories.

Compliance category means any of
three categories of automobiles subject
to Federal fuel economy regulations.
The three compliance categories recog-
nized by 49 U.S.C. 32903(g)(6) are domes-
tically manufactured passenger auto-
mobiles, imported passenger auto-
mobiles, and non-passenger auto-
mobiles (‘‘light trucks”’).

Credit holder (or holder) means a legal
person that has valid possession of
credits, either because they are a man-
ufacturer who has earned credits by ex-
ceeding an applicable fuel economy
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standard, or because they are a des-
ignated recipient who has received
credits from another holder. Credit
holders need not be manufacturers, al-
though all manufacturers may be cred-
it holders.

Credits (or fuel economy credits) means
an earned or purchased allowance rec-
ognizing that the average fuel economy
of a particular manufacturer’s vehicles
within a particular compliance cat-
egory and model year exceeds that
manufacturer’s fuel economy standard
for that compliance category and
model year. One credit is equal to Vio of
a mile per gallon above the fuel econ-
omy standard per one vehicle within a
compliance category. Credits are de-
nominated according to model year in
which they are earned (vintage), origi-
nating manufacturer, and compliance
category.

Expiry date means the model year
after which fuel economy credits may
no longer be used to achieve compli-
ance with fuel economy regulations.
Expiry Dates are calculated in terms of
model years: for example, if a manufac-
turer earns credits for model year 2011,
these credits may be used for compli-
ance in model years 2008-2016.

Fleet means all automobiles that are
manufactured by a manufacturer in a
particular model year and are subject
to fuel economy standards under 49
CFR parts 531 and 533. For the purposes
of this regulation, a manufacturer’s
fleet means all domestically manufac-
tured and imported passenger auto-
mobiles and non-passenger automobiles
(‘“‘light trucks’”). “Work trucks” and
medium and heavy trucks are not in-
cluded in this definition for purposes of
this regulation.

Light truck means the same as ‘‘non-
passenger automobile,”” as that term is
defined in 49 U.S.C. 32901(a)(17), and as
“light truck,” as that term is defined
at 49 CFR 523.5.

Originating manufacturer means the
manufacturer that originally earned a
particular credit. Each credit earned
will be identified with the name of the
originating manufacturer.

Trade means the receipt by NHTSA of
an instruction from a credit holder to
place one of its credits in the account
of another credit holder. A credit that
has been traded can be identified be-
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cause the originating manufacturer
will be a different party than the cur-
rent credit holder. Traded credits are
moved from one credit holder to the re-
cipient credit holder within the same
compliance category for which the
credits were originally earned. If a
credit has been traded to another cred-
it holder and is subsequently traded
back to the originating manufacturer,
it will be deemed not to have been
traded for compliance purposes.

Transfer means the application by a
manufacturer of credits earned by that
manufacturer in one compliance cat-
egory or credits acquired be trade (and
originally earned by another manufac-
turer in that category) to achieve com-
pliance with fuel economy standards
with respect to a different compliance
category. For example, a manufacturer
may purchase light truck credits from
another manufacturer, and transfer
them to achieve compliance in the
manufacturer’s domestically manufac-
tured passenger car fleet. Subject to
the credit transfer limitations of 49
U.S.C. 32903(g)(3), credits can also be
transferred across compliance cat-
egories and banked or saved in that
category to be carried forward or back-
wards later to address a credit short-
fall.

Vintage means, with respect to a
credit, the model year in which the
credit was earned.

[74 FR 14452, Mar. 30, 2009, as amended at 75
FR 25727, May 7, 2010]

§536.4 Credits.

(a) Type and vintage. All credits are
identified and distinguished in the ac-
counts by originating manufacturer,
compliance category, and model year
of origin (vintage).

(b) Application of credits. All credits
earned and applied are calculated, per
49 U.S.C. 32903(c), in tenths of a mile
per gallon by which the average fuel
economy of vehicles in a particular
compliance category manufactured by
a manufacturer in the model year in
which the credits are earned exceeds
the applicable average fuel economy
standard, multiplied by the number of
vehicles sold in that compliance cat-
egory. However, credits that have been
traded between credit holders or trans-
ferred between compliance categories
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are valued for compliance purposes
using the adjustment factor specified
in paragraph (c) of this section, pursu-
ant to the ‘“‘total oil savings’’ require-
ment of 49 U.S.C. 32903(f)(1).

(c) Adjustment factor. When traded or
transferred and used, fuel economy
credits are adjusted to ensure fuel oil
savings is preserved. For traded cred-
its, the user (or buyer) of credits must
multiply the calculated adjustment
factor by the number of its shortfall

§536.5

credits it plans to offset in order to de-
termine the number of equivalent cred-
its to acquire from the earner (or sell-
er). For transferred credits, the user of
credits must multiply the calculated
adjustment factor by the number of its
shortfall credits it plans to offset in
order to determine the number of
equivalent credits to transfer from the
compliance category holding the avail-
able credits. The adjustment factor is
calculated by the following formula:

VMTe * MPGau * MPGsu

e ( VMTu * MPGae * MPGse ]

Where 4 = Adjustment Factor applied to
traded or transferred credits;

VMTe = Lifetime vehicle miles traveled as
provided in the following table for the model
year and compliance category in which the
credit was earned.

VMTu = Lifetime vehicle miles traveled as
provided in the following table for the model
year and compliance category in which the
credit is used for compliance.

Lifetime Vehicle Miles Traveled (VMT)

Model year
2012 2013 2014 2015 2016
Passenger Cars 177,238 177,366 178,652 180,497 182,134
Light Trucks 208,471 208,537 209,974 212,040 213,954

MPGse = Required fuel economy standard for
the originating (earning) manufacturer,
compliance category, and model year in
which the credit was earned;

MPGae = Actual fuel economy for the origi-
nating manufacturer, compliance cat-
egory, and model year in which the cred-
it was earned;

MPGsu = Required fuel economy standard for
the user (buying) manufacturer, compli-
ance category, and model year in which
the credit is used for compliance;

MPGau = Actual fuel economy for the user
manufacturer, compliance category, and
model year in which the credit is used for
compliance.

[74 FR 14452, Mar. 30, 2009, as amended at 75
FR 25727, May 7, 2010]

§536.5 Trading infrastructure.

(a) Accounts. NHTSA maintains ‘‘ac-
counts’ for each credit holder. The ac-
count consists of a balance of credits in
each compliance category and vintage
held by the holder.

(b) Who may hold credits. Every manu-
facturer subject to fuel economy stand-
ards under 49 CFR parts 531 or 533 is

automatically an account holder. If the
manufacturer earns credits pursuant to
this regulation, or receives credits
from another party, so that the manu-
facturer’s account has a non-zero bal-
ance, then the manufacturer is also a
credit holder. Any party designated as
a recipient of credits by a current cred-
it holder will receive an account from
NHTSA and become a credit holder,
subject to the following conditions:

(1) A designated recipient must pro-
vide name, address, contacting infor-
mation, and a valid taxpayer identi-
fication number or social security
number;

(2) NHTSA does not grant a request
to open a new account by any party
other than a party designated as a re-
cipient of credits by a credit holder;

(3) NHTSA maintains accounts with
zero balances for a period of time, but
reserves the right to close accounts
that have had zero balances for more
than one year.
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(c) Automatic debits and credits of ac-
counts. (1) Upon receipt of a verified in-
struction to trade credits from an ex-
isting credit holder, NHTSA verifies
the presence of sufficient credits in the
account of the trader, then debits the
account of the trader and credits the
account of the recipient with credits of
the vintage, origin, and compliance
category designated. Traded credits
identified by a specific compliance cat-
egory are deposited into the recipient’s
account in that same compliance cat-
egory. If the recipient is not a current
account holder, NHTSA establishes the
account subject to the conditions de-
scribed in §536.5(b), and adds the cred-
its to the newly-opened account.

(2) NHTSA automatically deletes un-
used credits from holders’ accounts as
they reach their expiry date.

(d) Compliance. (1) NHTSA assesses
compliance with fuel economy stand-
ards each year, utilizing the certified
and reported CAFE data provided by
the Environmental Protection Agency
for enforcement of the CAFE program
pursuant to 49 U.S.C. 32904(e). Credit
values are calculated based on the
CAFE data from the EPA. If a par-
ticular compliance category within a
manufacturer’s fleet has above stand-
ard fuel economy, NHTSA adds credits
to the manufacturer’s account for that
compliance category and vintage in the
appropriate amount by which the man-
ufacturer has exceeded the applicable
standard.

(2) If a manufacturer’s vehicles in a
particular compliance category have
below standard fuel economy, NHTSA
will provide written notification to the
manufacturer that it has failed to meet
a particular fleet target standard. The
manufacturer will be required to con-
firm the shortfall and must either: sub-
mit a plan indicating how it will allo-
cate existing credits or earn, transfer
and/or acquire credits; or pay the ap-
propriate civil penalty. The manufac-
turer must submit a plan or payment
within 60 days of receiving agency noti-
fication.

(3) Credits used to offset shortfalls
are subject to the three and five year
limitations as described in §536.6.

(4) Transferred credits are subject to
the limitations specified by 49 U.S.C.
32903(g)(3) and this regulation.
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(5) The value, when used for compli-
ance, of any credits received via trade
or transfer is adjusted, using the ad-
justment factor described in §536.4(c),
pursuant to 49 U.S.C. 32903(f)(1).

(6) Credit allocation plans received
from a manufacturer will be reviewed
and approved by NHTSA. NHTSA will
approve a credit allocation plan unless
it finds that the proposed credits are
unavailable or that it is unlikely that
the plan will result in the manufac-
turer earning sufficient credits to off-
set the subject credit shortfall. If a
plan is approved, NHTSA will revise
the respective manufacturer’s credit
account accordingly. If a plan is re-
jected, NHTSA will notify the respec-
tive manufacturer and request a re-
vised plan or payment of the appro-
priate fine.

(e) Reporting. (1) NHTSA periodically
publishes the names and credit hold-
ings of all credit holders. NHTSA does
not publish individual transactions,
nor respond to individual requests for
updated balances from any party other
than the account holder.

(2) NHTSA issues an annual credit
status letter to each party that is a
credit holder at that time. The letter
to a credit holder includes a credit ac-
counting record that identifies the
credit status of the credit holder in-
cluding any activity (earned, expired,
transferred, traded, carry-forward and
carry-back credit transactions/alloca-
tions) that took place during the iden-
tified activity period.

§536.6 Treatment of credits earned
prior to model year 2011.

(a) Credits earned in a compliance
category before model year 2008 may be
applied by the manufacturer that
earned them to carryback plans for
that compliance category approved up
to three model years prior to the year
in which the credits were earned, or
may be applied to compliance in that
compliance category for up to three
model years after the year in which the
credits were earned.

(b) Credits earned in a compliance
category during and after model year
2008 may be applied by the manufac-
turer that earned them to carryback
plans for that compliance category ap-
proved up to three years prior to the
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year in which the credits were earned,
or may be held or applied for up to five
model years after the year in which the
credits were earned.

(c) Credits earned in a compliance
category prior to model year 2011 may
not be transferred or traded.

§536.7 Treatment of carryback credits.

(a) Carryback credits earned in a
compliance category in any model year
may be used in carryback plans ap-
proved by NHTSA, pursuant to 49
U.S.C. 32903(b), for up to three model
years prior to the year in which the
credit was earned.

(b) For purposes of this regulation,
NHTSA will treat the use of future
credits for compliance, as through a
carryback plan, as a deferral of pen-
alties for non-compliance with an ap-
plicable fuel economy standard.

(c) If NHTSA receives and approves a
manufacturer’s carryback plan to earn
future credits within the following
three model years in order to comply
with current regulatory obligations,
NHTSA will defer levying fines for non-
compliance until the date(s) when the
manufacturer’s approved plan indicates
that credits will be earned or acquired
to achieve compliance, and upon re-
ceiving confirmed CAFE data from
EPA. If the manufacturer fails to ac-
quire or earn sufficient credits by the
plan dates, NHTSA will initiate com-
pliance proceedings.

(d) In the event that NHTSA fails to
receive or approve a plan for a non-
compliant manufacturer, NHTSA will
levy fines pursuant to statute. If with-
in three years, the non-compliant man-
ufacturer earns or acquires additional
credits to reduce or eliminate the non-
compliance, NHTSA will reduce any
fines owed, or repay fines to the extent
that credits received reduce the non-
compliance.

(e) No credits from any source
(earned, transferred and/or traded) will
be accepted in lieu of compliance if
those credits are not identified as orig-
inating within one of the three model
years after the model year of the con-
firmed shortfall.

§536.8

§536.8 Conditions for trading of cred-
its.

(a) Trading of credits. If a credit hold-
er wishes to trade credits to another
party, the current credit holder and
the receiving party must jointly issue
an instruction to NHTSA, identifying
the quantity, vintage, compliance cat-
egory, and originator of the credits to
be traded. If the recipient is not a cur-
rent account holder, the recipient must
provide sufficient information for
NHTSA to establish an account for the
recipient. Once an account has been es-
tablished or identified for the recipi-
ent, NHTSA completes the trade by
debiting the transferor’s account and
crediting the recipient’s account.
NHTSA will track the quantity, vin-
tage, compliance category, and origi-
nator of all credits held or traded by
all account-holders.

(b) Trading between and within compli-
ance categories. For credits earned in
model year 2011 or thereafter, and used
to satisfy compliance obligations for
model year 2011 or thereafter:

(1) Manufacturers may use credits
originally earned by another manufac-
turer in a particular compliance cat-
egory to satisfy compliance obligations
within the same compliance category.

(2) Once a manufacturer acquires by
trade credits originally earned by an-
other manufacturer in a particular
compliance category, the manufacturer
may transfer the credits to satisfy its
compliance obligations in a different
compliance category, but only to the
extent that the CAFE increase attrib-
utable to the transferred credits does
not exceed the limits in 49 U.S.C.
32903(g)(3). For any compliance cat-
egory, the sum of a manufacturer’s
transferred credits earned by that man-
ufacturer and transferred credits ob-
tained by that manufacturer through
trade must not exceed that limit.

(c) Changes in corporate ownership and
control. Manufacturers must inform
NHTSA of corporate relationship
changes to ensure that credit accounts
are identified correctly and credits are
assigned and allocated properly.

(1) In general, if two manufacturers
merge in any way, they must inform
NHTSA how they plan to merge their
credit accounts. NHTSA will subse-
quently assess corporate fuel economy
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and compliance status of the merged
fleet instead of the original separate
fleets.

(2) If a manufacturer divides or di-
vests itself of a portion of its auto-
mobile manufacturing business, it
must inform NHTSA how it plans to di-
vide the manufacturer’s credit holdings
into two or more accounts. NHTSA will
subsequently distribute holdings as di-
rected by the manufacturer, subject to
provision for reasonably anticipated
compliance obligations.

(3) If a manufacturer is a successor to
another manufacturer’s business, it
must inform NHTSA how it plans to al-
locate credits and resolve liabilities
per 49 CFR Part 534, Rights and Re-
sponsibilities of Manufacturers in the
Context of Corporate Relationships.

(d) No short or forward sales. NHTSA
will not honor any instructions to
trade or transfer more credits than are
currently held in any account. NHTSA
will not honor instructions to trade or
transfer credits from any future vin-
tage (i.e., credits not yet earned).
NHTSA will not participate in or facili-
tate contingent trades.

(e) Cancellation of credits. A credit
holder may instruct NHTSA to cancel
its currently held credits, specifying
the originating manufacturer, vintage,
and compliance category of the credits
to be cancelled. These credits will be
permanently null and void; NHTSA
will remove the specific credits from
the credit holder’s account, and will
not reissue them to any other party.

(f) Errors or fraud in earning credits. If
NHTSA determines that a manufac-
turer has been credited, through error
or fraud, with earning credits, NHTSA
will cancel those credits if possible. If
the manufacturer credited with having
earned those credits has already traded
them when the error or fraud is discov-
ered, NHTSA will hold the receiving
manufacturer responsible for returning
the same or equivalent credits to
NHTSA for cancellation.

(g) Error or fraud in trading. In gen-
eral, all trades are final and irrev-
ocable once executed, and may only be
reversed by a new, mutually-agreed
transaction. If NHTSA executes an er-
roneous instruction to trade credits
from one holder to another through
error or fraud, NHTSA will reverse the
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transaction if possible. If those credits
have been traded away, the recipient
holder is responsible for obtaining the
same or equivalent credits for return
to the previous holder.

§536.9 Use of credits with regard to
the domestically manufactured pas-
senger automobile minimum stand-
ard.

(a) Bach manufacturer is responsible
for compliance with both the minimum
standard and the attribute-based
standard.

(b) In any particular model year, the
domestically manufactured passenger
automobile compliance category credit
excess or shortfall is determined by
comparing the actual CAFE value
against either the required standard
value or the minimum standard value,
whichever is larger.

(c) Transferred or traded credits may
not be used, pursuant to 49 U.S.C.
32903(g)(4) and (£)(2), to meet the do-
mestically manufactured passenger
automobile minimum standard speci-
fied in 49 U.S.C. 32902(b)(4).

(d) If a manufacturer’s average fuel
economy level for domestically manu-
factured passenger automobiles is
lower than the attribute-based stand-
ard, but higher than the minimum
standard, then the manufacturer may
achieve compliance with the attribute-
based standard by applying credits.

(e) If a manufacturer’s average fuel
economy level for domestically manu-
factured passenger automobiles is
lower than the minimum standard,
then the difference between the min-
imum standard and the manufacturer’s
actual fuel economy level may only be
relieved by the use of credits earned by
that manufacturer within the domestic
passenger car compliance category
which have not been transferred or
traded. If the manufacturer does not
have available earned credits to offset
a credit shortage below the minimum
standard then the manufacturer can
submit a carry-back plan that indi-
cates sufficient future credits will be
earned in its domestic passenger car
compliance category or will be subject
to penalties.
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§536.10 Treatment of dual-fuel and al-
ternative fuel vehicles—consistency
with 49 CFR part 538.

(a) Statutory alternative fuel and
dual-fuel vehicle fuel economy calcula-
tions are treated as a change in the un-
derlying fuel economy of the vehicle
for purposes of this regulation, not as a
credit that may be transferred or trad-
ed. Improvements in alternative fuel or
dual fuel vehicle fuel economy as cal-
culated pursuant to 49 U.S.C. 32905 and
limited by 49 U.S.C. 32906 are therefore
attributable only to the particular
compliance category and model year to
which the alternative or dual-fuel vehi-
cle belongs.

(b) If a manufacturer’s calculated
fuel economy for a particular compli-
ance category, including any required
calculations for alternative fuel and
dual fuel vehicles, is higher or lower
than the applicable fuel economy
standard, manufacturers will earn
credits or must apply credits or pay
fines equal to the difference between
the calculated fuel economy level in
that compliance category and the ap-
plicable standard. Credits earned are
the same as any other credits, and may
be held, transferred, or traded by the
manufacturer subject to the limita-
tions of the statute and this regula-
tion.

(c) If a manufacturer builds enough
alternative fuel or dual fuel vehicles to
improve the calculated fuel economy in
a particular compliance category by
more than the limits set forth in 49
U.S.C. 32906(a), the improvement in
fuel economy for compliance purposes
is restricted to the statutory limit.
Manufacturers may not earn credits
nor reduce the application of credits or
fines for calculated improvements in
fuel economy based on alternative or
dual fuel vehicles beyond the statutory
limit.

PART 5637—AUTOMOTIVE FUEL
ECONOMY REPORTS

Sec.
537.1
537.2
537.3
537.4
537.5
537.6

Scope.

Purpose.

Applicability.

Definitions.

General requirements for reports.
General content of reports.

§537.4

537.7 Pre-model year and mid-model year
reports.

537.8 Supplementary reports.

537.9 Determination of fuel economy values
and average fuel economy.

537.10 Incorporation by reference.

537.11 Public inspection of information.

537.12 Confidential information.

AUTHORITY: 49 U.S.C. 32907, delegation of
authority at 49 CFR 1.50.

SOURCE: 47 FR 34986, Aug. 12, 1982, unless
otherwise noted.

§537.1 Scope.

This part establishes requirements
for automobile manufacturers to sub-
mit reports to the National Highway
Traffic Safety Administration regard-
ing their efforts to improve automotive
fuel economy.

§537.2 Purpose.

The purpose of this part is to obtain
information to aid the National High-
way Traffic Safety Administration in
valuating automobile manufacturers’
plans for complying with average fuel
economy standards and in preparing an
annual review of the average fuel econ-
omy standards.

§537.3 Applicability.

This part applies to automobile man-
ufacturers, except for manufacturers
subject to an alternate fuel economy
standard under section 502(c) of the
Act.

§537.4 Definitions.

(a) Statutory terms. (1) The terms aver-
age fuel economy standard, fuel, manu-
facture, and model year are used as de-
fined in section 501 of the Act.

(2) The term manufacturer is used as
defined in section 501 of the Act and in
accordance with part 529 of this chap-
ter.

(3) The terms average fuel economy,
fuel economy, and model type are used as
defined in subpart A of 40 CFR part 600.

(4) The terms automobile, automobile
capable of off-highway operation, and
passenger automobile are used as defined
in section 501 of the Act and in accord-
ance with the determinations in part
523 of this chapter.

(b) Other terms. (1) The term loaded
vehicle weight is used as defined in sub-
part A of 40 CFR part 86.
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(2) The terms axle ratio, base level,
body style, car line, combined fuel econ-
omy, engine code, equivalent test weight,
gross wvehicle weight, inertia weight,
transmission class, and vehicle configura-
tion are used as defined in subpart A of
40 CFR part 600.

(3) The term light truck is used as de-
fined in part 523 of this chapter and in
accordance with determinations in
that part.

(4) The terms approach angle, azxle
clearance, brakeover angle, cargo car-
rying volume, departure angle, passenger
carrying volume, running clearance, and
temporary living quarters are used as de-
fined in part 523 of this chapter.

(6) The term incomplete automobile
manufacturer is used as defined in part
529 of this chapter.

(6) As used in this part, unless other-
wise required by the context:

(i) Act means the Motor Vehicle In-
formation and Cost Savings Act (Pub.
L. 92-513), as amended by the Energy
Policy and Conservation Act (Pub. L.
94-163).

(ii) Administrator means the Adminis-
trator of the National Highway Traffic
Safety Administration or the Adminis-
trator’s delegate.

(iii) Current model year means:

(A) In the case of a pre-model year
report, the full model year imme-
diately following the period during
which that report is required by
§537.5(b) to be submitted.

(B) In the case of a mid-model year
report, the model year during which
that report is required by §537.5(b) to
be submitted.

(iv) Average means a production-
weighted harmonic average.

(v) Total drive ratio means the ratio of
an automobile’s engine rotational
speed (in revolutions per minute) to
the automobile’s forward speed (in
miles per hour).

§537.5 General requirements for re-
ports.

(a) For each current model year, each
manufacturer shall submit a pre-model
year report, a mid-model year report,
and, as required by §537.8, supple-
mentary reports.

(b)(1) The pre-model year report re-
quired by this part for each current
model year must be submitted during
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the month of December (e.g., the pre-
model year report for the 1983 model
year must be submitted during Decem-
ber, 1982).

(2) The mid-model year report re-
quired by this part for each current
model year must be submitted during
the month of July (e.g., the mid-model
year report for the 1983 model year
must be submitted during July 1983).

(3) Each supplementary report must
be submitted in accordance with
§537.8(c).

(c) Each report required by this part
must:

(1) Identify the report as a pre-model
year report, mid-model year report, or
supplementary report as appropriate;

(2) Identify the manufacturer submit-
ting the report;

(3) State the full name, title, and ad-
dress of the official responsible for pre-
paring the report;

(4) Be submitted in 5 copies to: Ad-
ministrator, National Highway Traffic
Safety Administration, 1200 New Jer-
sey Avenue, SE., Washington, DC 20590,
or submitted electronically to the fol-
lowing secure e-mail address:
cafe@dot.gov. Electronic submissions
should be provided in a pdf format.

(5) Identify the current model year;

(6) Be written in the English lan-
guage; and

(T)(1) Specify any part of the informa-
tion or data in the report that the
manufacturer believes should be with-
held from public disclosure as trade se-
cret or other confidential business in-
formation.

(ii) With respect to each item of in-
formation or data requested by the
manufacturer to be withheld under 5
U.S.C. 552(b)(4) and 15 U.S.C. 2005(d)(1),
the manufacturer shall:

(A) Show that the item is within the
scope of sections 552(b)(4) and 2005(d)(1);

(B) Show that disclosure of the item
would result in significant competitive
damage;

(C) Specify the period during which
the item must be withheld to avoid
that damage; and

(D) Show that earlier disclosure
would result in that damage.

(d) Each report required by this part
must be based upon all information and
data available to the manufacturer 30
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days before the report is submitted to
the Administrator.

[47 FR 34986, Aug. 12, 1982, as amended at 75
FR 25728, May 7, 2010]

§537.6 General content of reports.

(a) Pre-model year and mid-model year
reports. Except as provided in para-
graph (c) of this section, each pre-
model year report and the mid-model
year report for each model year must
contain the information required by
§537.7(a).

(b) Supplementary report. Each supple-
mentary report must contain the infor-
mation required by §537.8(b) (1), (2), or
(3), as appropriate.

(c) Exceptions. The pre-model year re-
port and the mid-model year report
submitted by an incomplete auto-
mobile manufacturer for any model
year are not required to contain the in-
formation specified in §537.7 (¢)(4) (xv)
through (xviii) and (c)(5). The informa-
tion provided by the incomplete auto-
mobile manufacturer under §537.7(c)
shall be according to base level instead
of model type or carline.

[47 FR 34986, Aug. 12, 1982, as amended at 75
FR 25728, May 7, 2010]

§537.7 Pre-model year and mid-model
year reports.

(a)(1) Provide the information re-
quired by paragraphs (b) and (c) of this
section for the manufacturer’s pas-
senger automobiles for the current
model year.

(2) After providing the information
required by paragraph (a)(1) of this sec-
tion provide the information required
by paragraphs (b) and (c¢) for this sec-
tion of each class, as specified in part
533 of this chapter, of the manufactur-
er’s light trucks for the current model
year.

(b) Projected average and required fuel
economy. (1) State the projected aver-
age fuel economy for the manufactur-
er’s automobiles determined in accord-
ance with §537.9 and based upon the
fuel economy values and projected
sales figures provided under paragraph
(c)(2) of this section.

(2) State the projected final average
fuel economy that the manufacturer
anticipates having if changes imple-
mented during the model year will

§537.7

cause that average to be different from
the average fuel economy projected
under paragraph (b)(1) of this section.

(3) State the projected required fuel
economy for the manufacturer’s pas-
senger automobiles and light trucks
determined in accordance with 49 CFR
531.5(c) and 49 CFR 533.5(h) and based
upon the projected sales figures pro-
vided under paragraph (c)(2) of this sec-
tion.

(4) State the projected final required
fuel economy that the manufacturer
anticipates having if changes imple-
mented during the model year will
cause the targets to be different from
the target fuel economy projected
under paragraph (b)(3) of this section.

(5) State whether the manufacturer
believes that the projections it pro-
vides under paragraphs (b)(2) and (b)(4)
of this section, or if it does not provide
an average or target under those para-
graphs, the projections it provides
under paragraphs (b)(1) and (b)(3) of
this section, sufficiently represent the
manufacturer’s average and target fuel
economy for the current model year for
purposes of the Act. In the case of a
manufacturer that believes that the
projections are not sufficiently rep-
resentative for those purposes, state
the specific nature of any reason for
the insufficiency and the specific addi-
tional testing or derivation of fuel
economy values by analytical methods
believed by the manufacturer nec-
essary to eliminate the insufficiency
and any plans of the manufacturer to
undertake that testing or derivation
voluntarily and submit the resulting
data to the Environmental Protection
Agency under 40 CFR 600.509.

(c) Model type and configuration fuel
economy and technical information. (1)
For each model type of the manufac-
turer’s automobiles, provide the infor-
mation specified in paragraph (c)(2) of
this section in tabular form. List the
model types in order of increasing av-
erage inertia weight from top to bot-
tom down the left side of the table and
list the information categories in the
order specified in paragraph (c)(2) of
this section from left to right across
the top of the table.

(2)(i) Combined fuel economy; and
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(ii) Projected sales for the current
model year and total sales of all model
types.

(3) (Pre-model year report only.) For
each vehicle configuration whose fuel
economy was used to calculate the fuel
economy values for a model type under
paragraph (¢)(2) of this section, provide
the information specified in paragraph
(c)(4) of this section either in tabular
form or as a fixed format computer
tape. If a tabular form is used then list
the vehicle configurations, by model
type in the order listed under para-
graph (c)(2) of this section, from top to
bottom down the left of the table and
list the information categories across
the top of the table from left to right
in the order specified in paragraph
(c)(4) of this section. Other formats
(such as copies of EPA reports) which
contain all the required information in
a readily identifiable form are also ac-
ceptable. If a computer tape is used,
any NHTSA approved fixed format
structure may be used, but each vehi-
cle configuration record should iden-
tify the manufacturer, model type, and
for light trucks the drive wheel code,
e.g., 2 or 4 wheel drive. At least the in-
formation categories specified here and
in paragraph (c)(4) of this section must
be provided, but if preferred the tape
may contain any additional categories.
Each computer tape record must con-
tain all the required categories of in-
formation to enable direct reading and
interpretation in the fixed format that
was approved. There should be no ti-
tles, column headings, page numbers,
or attachment numbers on the tape. It
must be possible to directly calculate
and produce the tables specified in
paragraph (c)(1) of this section from
the records on this tape.

(4)(1) Loaded vehicle weight;

(ii) Equivalent test weight;

(iii) Engine displacement, liters;

(iv) SAE net rated power, kilowatts;

(v) SAE net horsepower;

(vi) Engine code;

(vii) Fuel system (number of carbu-
retor barrels or, if fuel injection is
used, so indicate);

(viii) Emission control system;

(ix) Transmission class;

(x) Number of forward speeds;

(xi) Existence of overdrive (indicate
yes or no);
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(xii) Total drive ratio (N/V);

(xiii) Axle ratio;

(xiv) Combined fuel economy;

(xv) Projected sales for the current
model year;

(xvi)(A) In the case of passenger
automobiles:

(1) Interior volume index, determined
in accordance with subpart D of 40 CFR
part 600,

(2) Body style,

(3) Beginning model year 2010, base
tire as defined in 49 CFR 523.2,

(4) Beginning model year 2010, front
axle, rear axle and average track width
as defined in 49 CFR 523.2,

(5) Beginning model year 2010, wheel-
base as defined in 49 CFR 523.2, and

(6) Beginning model year 2010, foot-
print as defined in 49 CFR 523.2.

(B) In the case of light trucks:

(1) Passenger-carrying volume,

(2) Cargo-carrying volume,

(3) Beginning model year 2008, base
tire as defined in 49 CFR 523.2,

(4) Beginning model year 2010, front
axle, rear axle and average track width
as defined in 49 CFR 523.2,

(5) Beginning model year 2008, wheel-
base as defined in 49 CFR 523.2, and

(6) Beginning model year 2008, foot-
print as defined in 49 CFR 523.2.

(xvii) Performance of the function
described in §523.5(a)(b) of this chapter
(indicate yes or no);

(xviii) Existence of temporary living
quarters (indicate yes or no);

(xix) Frontal area;

(xx) Road load power at 50 miles per
hour, if determined by the manufac-
turer for purposes other than compli-
ance with this part to differ from the
road load setting prescribed in 40 CFR
86.177-11(d);

(xxi) Optional equipment that the
manufacturer is required under 40 CFR
parts 86 and 600 to have actually in-
stalled on the vehicle configuration, or
the weight of which must be included
in the curb weight computation for the
vehicle configuration, for fuel economy
testing purposes.

(6) For each model type of auto-
mobile which is classified as an auto-
mobile capable of off-highway oper-
ation under part 523 of this chapter,
provide the following data:

(i) Approach angle;

(ii) Departure angle;
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(iii) Breakover angle;

(iv) Axle clearance;

(v) Minimum running clearance; and

(vi) Existence of 4-wheel drive (indi-
cate yes or no).

(6) The fuel economy values provided
under paragraphs (c¢) (2) and (4) of this
section shall be determined in accord-
ance with §537.9.

[47 FR 34986, Aug. 12, 1982, as amended at 58
FR 18029, Apr. 7, 1993; 71 FR 17678, Apr. 6,
2006; 74 FR 14456, Mar. 30, 2009; 75 FR 25728,
May 7, 2010]

§537.8 Supplementary reports.

(a)(1) Except as provided in para-
graph (d) of this section, each manufac-
turer whose most recently submitted
semiannual report contained an aver-
age fuel economy projection under
§537.7(b)(2) or, if no average fuel econ-
omy was projected under that section,
under §537.7(b)(1), that was not less
than the applicable average fuel econ-
omy standard and who now projects an
average fuel economy which is less
than the applicable standard shall file
a supplementary report containing the
information specified in paragraph
(b)(1) of this section.

(2) Except as provided in paragraph
(d) of this section, each manufacturer
that determines that its average fuel
economy for the current model year as
projected under §537.7(b)(2) or, if no av-
erage fuel economy was projected
under that section, as projected under
§537.7(b)(1), is less representative than
the manufacturer previously reported
it to be under §537.7(b)(3), this section,
or both, shall file a supplementary re-
port containing the information speci-
fied in paragraph (b)(2) of this section.

(3) Each manufacturer whose pre-
model year report omits any of the in-
formation specified in §537.7 (b), (¢) (1)
and (2), or (c)(4) (xvi) and (xxiv) shall
file supplementary report containing
the information specified in paragraph
(b)(3) of this section.

(b)(1) The supplementary report re-
quired by paragraph (a)(1) of this sec-
tion must contain:

(i) Such revisions of and additions to
the information previously submitted
by the manufacturer under this part
regarding the automobiles whose pro-
jected average fuel economy has de-
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creased as specified in paragraph (a)(1)
of this section as are necessary—

(A) To reflect the decrease and its
cause;

(B) To indicate a new projected aver-
age fuel economy based upon these ad-
ditional measures.

(ii) An explanation of the cause of
the decrease in average fuel economy
that led to the manufacturer’s having
to submit the supplementary report re-
quired by paragraph (a)(1) of this sec-
tion.

(2) The supplementary report re-
quired by paragraph (a)(2) of this sec-
tion must contain:

(i) A statement of the specific nature
of and reason for the insufficiency in
the representativeness of the projected
average fuel economy;

(ii) A statement of specific additional
testing or derivation of fuel economy
values by analytical methods believed
by the manufacturer necessary to
eliminate the insufficiency; and

(iii) A description of any plans of the
manufacturer to undertake that test-
ing or derivation voluntarily and sub-
mit the resulting data to the Environ-
mental Protection Agency under 40
CFR 600.509.

(3) The supplementary report re-
quired by paragraph (a)(3) of this sec-
tion must contain:

(i) All of the information omitted
from the pre-model year report under
§5637.6(c)(2); and

(ii) Such revisions of and additions to
the information submitted by the man-
ufacturer in its pre-model year report
regarding the automobiles produced
during the current model year as are
necessary to reflect the information
provided under paragraph (b)(3)(i) of
this section.

(c)(1) Each report required by para-
graph (a)(1), (2), or (3) of this section
must be submitted in accordance with
§5637.5(c) not more than 45 days after
the date on which the manufacturer de-
termined, or could have determined
with reasonable diligence, that a report
is required under paragraph (a)(1), (2),
or (3) of this section.

(2) [Reserved]

(d) A supplementary report is not re-
quired to be submitted by the manufac-
turer under paragraph (a) (1) or (2) of
this section:
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(1) With respect to information sub-
mitted under this part before the most
recent semiannual report submitted by
the manufacturer under this part, or

(2) When the date specified in para-
graph (c) of this section occurs:

(i) During the 60-day period imme-
diately preceding the day by which the
mid-model year report for the current
model year must be submitted by the
manufacturer under this part, or

(ii) After the day by which the pre-
model year report for the model year
immediately following the current
model year must be submitted by the
manufacturer under this part.

(e) Reporting compliance option in
model years 2008-2010. For model years
2008, 2009, and 2010, each manufacturer
of light trucks, as that term is defined
in 49 CFR 523.5, shall submit a report,
not later than 45 days following the
end of the model year, indicating
whether the manufacturer is opting to
comply with 49 CFR 533.5(f) or 49 CFR
533.5(2).

[47 FR 34986, Aug. 12, 1982, as amended at 71
FR 17678, Apr. 6, 2006; 75 FR 25728, May 17,
2010]

§537.9 Determination of fuel economy
values and average fuel economy.

(a) Vehicle configuration fuel economy
values. (1) For each vehicle configura-
tion for which a fuel economy value is
required under paragraph (c) of this
section and has been determined and
approved under 40 CFR part 600, the
manufacturer shall submit that fuel
economy value.

(2) For each vehicle configuration
specified in paragraph (a)(1) of this sec-
tion for which a fuel economy value ap-
proved under 40 CFR part 600, does not
exist, but for which a fuel economy
value determined under that part ex-
ists, the manufacturer shall submit
that fuel economy value.

(3) For each vehicle configuration
specified in paragraph (a)(1) of this sec-
tion for which a fuel economy value
has been neither determined nor ap-
proved under 40 CFR part 600, the man-
ufacturer shall submit a fuel economy
value based on tests or analyses com-
parable to those prescribed or per-
mitted under 40 CFR part 600 and a de-
scription of the test procedures or ana-
lytical methods used.
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(b) Base level and model type fuel econ-
omy wvalues. For each base level and
model type, the manufacturer shall
submit a fuel economy value based on
the values submitted under paragraph
(a) of this section and calculated in the
same manner as base level and model
type fuel economy values are -cal-
culated for use under subpart F of 40
CFR part 600.

(c) Average fuel economy. Average fuel
economy must be based upon fuel econ-
omy values calculated under paragraph
(b) of this section for each model type
and must be calculated in accordance
with subpart F of 40 CFR part 600, ex-
cept that fuel economy values for run-
ning changes and for new base levels
are required only for those changes
made or base levels added before the
average fuel economy is required to be
submitted under this part.

[47 FR 34986, Aug. 12, 1982, as amended at 75
FR 25728, May 7, 2010]

§537.10 Incorporation by reference.

(a) A manufacturer may incorporate
by reference in a report required by
this part any document other than a
report, petition, or application, or por-
tion thereof submitted to any Federal
department or agency more than two
model years before the current model
year.

(b) A manufacturer that incorporates
by references a document not pre-
viously submitted to the National
Highway Traffic Safety Administration
shall append that document to the re-
port.

(c) A manufacturer that incorporates
by reference a document shall clearly
identify the document and, in the case
of a document previously submitted to
the National Highway Traffic Safety
Administration, indicate the date on
which and the person by whom the doc-
ument was submitted to this agency.

§537.11 Public inspection of informa-
tion.

Except as provided in §537.12, any
person may inspect the information
and data submitted by a manufacturer
under this part in the docket section of
the National Highway Traffic Safety
Administration. Any person may ob-
tain copies of the information avail-
able for inspection under this section
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in accordance with the regulations of
the Secretary of Transportation in part
7 of this title.

§537.12 Confidential information.

(a) Information made available under
§5637.11 for public inspection does not
include information for which con-
fidentiality is requested under
§537.5(c)(7), is granted in accordance
with section 505 of the Act and section
552(b) of Title 5 of the United States
Code and is not subsequently released
under paragraph (c) of this section in
accordance with section 505 of the Act.

(b) Denial of confidential treatment.
When the Administrator denies a man-
ufacturer’s request under §537.5(c)(7)
for confidential treatment of informa-
tion, the Administrator gives the man-
ufacturer written notice of the denial
and reasons for it. Public disclosure of
the information is not made until after
the ten-day period immediately fol-
lowing the giving of the notice.

(c) Release of confidential information.
After giving written notice to a manu-
facturer and allowing ten days, when
feasible, for the manufacturer to re-
spond, the Administrator may make
available for public inspection any in-
formation submitted under this part
that is relevant to a proceeding under
the Act, including information that
was granted confidential treatment by
the Administrator pursuant to a re-
quest by the manufacturer under
§537.5(c)(T).

PART 538—MANUFACTURING IN-
CENTIVES FOR ALTERNATIVE FUEL
VEHICLES

Sec.
538.1
538.2
538.3
538.4
538.5

Scope.

Purpose.

Applicability.

Definitions.

Minimum driving range.

538.6 Measurement of driving range.

538.7 Petitions for reduction of minimum
driving range.

538.8 Gallon Equivalents for Gaseous Fuels.

538.9 Dual fuel vehicle incentive.

AUTHORITY: 49 U.S.C. 32901, 32905, and 32906;
delegation of authority at 49 CFR 1.50.

SOURCE: 61 FR 14511, Apr. 2, 1996, unless
otherwise noted.

§538.4

§538.1 Scope.

This part establishes minimum driv-
ing range criteria to aid in identifying
passenger automobiles that are dual-
fueled automobiles. It also establishes
gallon equivalent measurements for
gaseous fuels other than natural gas.

[75 FR 25728, May 17, 2010]

§538.2 Purpose.

The purpose of this part is to specify
one of the criteria in 49 U.S.C. chapter
329 ‘““‘Automobile Fuel Economy’ for
identifying dual-fueled passenger auto-
mobiles that are manufactured in
model years 1993 through 2019. The fuel
economy of a qualifying vehicle is cal-
culated in a special manner so as to en-
courage its production as a way of fa-
cilitating a manufacturer’s compliance
with the Corporate Average Fuel Econ-
omy standards set forth in part 531 of
this chapter. The purpose is also to es-
tablish gallon equivalent measure-
ments for gaseous fuels other than nat-
ural gas.

[75 FR 25728, May 7, 2010]

§538.3 Applicability.

This part applies to manufacturers of
automobiles.

§538.4 Definitions.

(a) Statutory terms. (1) The terms al-
ternative fuel, alternative fueled auto-
mobile, and dual fueled automobile, are
used as defined in 49 U.S.C. 32901(a).

(2) The terms automobile and pas-
senger automobile, are used as defined in
49 U.S.C. 32901(a), and in accordance
with the determinations in part 523 of
this chapter.

(3) The term manufacturer is used as
defined in 49 U.S.C. 32901(a)(13), and in
accordance with part 529 of this chap-
ter.

(4) The term model year is used as de-
fined in 49 U.S.C. 32901(a)(15).

(b)(1) Other terms. The terms average
fuel economy, fuel economy, and model
type are used as defined in subpart A of
40 CFR part 600.

(2) The term EPA means the U.S. En-
vironmental Protection Agency.
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§538.5 Minimum driving range.

(a) The minimum driving range that
a passenger automobile must have in
order to be treated as a dual fueled
automobile pursuant to 49 U.S.C.
32901(c) is 200 miles when operating on
its nominal useable fuel tank capacity
of the alternative fuel, except when the
alternative fuel is electricity.

(b) The minimum driving range that
a Dpassenger automobile using elec-
tricity as an alternative fuel must have
in order to be treated as a dual fueled
automobile pursuant to 49 U.S.C.
32901(c) is 7.5 miles on its nominal stor-
age capacity of electricity when oper-
ated on the EPA urban test cycle and
10.2 miles on its nominal storage capac-
ity of electricity when operated on the
EPA highway test cycle.

[61 FR 14511, Apr. 2, 1996, as amended at 63
FR 66068, Dec. 1, 1998]

§538.6 Measurement of driving range.

The driving range of a passenger
automobile model type not using elec-
tricity as an alternative fuel is deter-
mined by multiplying the combined
EPA urban/highway fuel economy rat-
ing when operating on the alternative
fuel, by the nominal usable fuel tank
capacity (in gallons), of the fuel tank
containing the alternative fuel. The
combined EPA urban/highway fuel
economy rating is the value deter-
mined by the procedures established by
the Administrator of the EPA under 49
U.S.C. 32904 and set forth in 40 CFR
part 600. The driving range of a pas-
senger automobile model type using
electricity as an alternative fuel is de-
termined by operating the vehicle in
the electric-only mode of operation
through the EPA urban cycle on its
nominal storage capacity of electricity
and the EPA highway cycle on its
nominal storage capacity of elec-
tricity. Passenger automobile types
using electricity as an alternative fuel
that have completed the EPA urban
cycle after recharging and the EPA
highway cycle after recharging shall be
deemed to have met the minimum
range requirement.

[63 FR 66069, Dec. 1, 1998]
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§538.7 Petitions for reduction of min-
imum driving range.

(a) A manufacturer of a model type of
passenger automobile capable of oper-
ating on both electricity and either
gasoline or diesel fuel may petition for
a reduced minimum driving range for
that model type in accordance with
paragraphs (b) and (c¢) of this section.

(b) Each petition shall:

(1) Be addressed to: Administrator,
National Highway Traffic Safety Ad-
ministration, 1200 New Jersey Avenue,
SE., Washington, DC 20590.

(2) Be submitted not later than the
beginning of the first model year in
which the petitioner seeks to have the
model type treated as an electric dual
fueled automobile.

(3) Be written in the English lan-
guage.

(4) State the full name, address, and
title of the official responsible for pre-
paring the petition, and the name and
address of the petitioner.

(5) Set forth in full data, views, and
arguments of the petitioner, including
the information and data specified in
paragraph (c) of this section, and the
calculations and analyses used to de-
velop that information and data. No
documents may be incorporated by ref-
erence in a petition unless the docu-
ments are submitted with the petition.

(6) Specify and segregate any part of
the information and data submitted
under this section that the petitioner
wishes to have withheld from public
disclosure in accordance with part 512
of this chapter.

(c) Each petitioner shall include the
following information in its petition:

(1) Identification of the model type
or types for which a lower driving
range is sought under this section.

(2) For each model type identified in
accordance with paragraph (c)(1) of this
section:

(i) The driving range sought for that
model type.

(ii) The number of years for which
that driving range is sought.

(iii) A description of the model type,
including car line designation, engine
displacement and type, electric storage
capacity, transmission type, and aver-
age fuel economy when operating on:

(A) Electricity; and

(B) Gasoline or diesel fuel.
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(iv) An explanation of why the peti-
tioner cannot modify the model type so
as to meet the generally applicable
minimum range, including the steps
taken by the petitioner to improve the
minimum range of the vehicle, as well
as additional steps that are techno-
logically feasible, but have not been
taken. The costs to the petitioner of
taking these additional steps shall be
included.

(3) A discussion of why granting the
petition would be consistent with the
following factors:

(i) The purposes of 49 U.S.C. chapter
329, including encouraging the develop-
ment and widespread use of electricity
as a transportation fuel by consumers,
and the production of passenger auto-
mobiles capable of being operated on
both electricity and gasoline/diesel
fuel;

(ii) Consumer acceptability;

(iii) Economic practicability;

(iv) Technology;

(v) Environmental impact;

(vi) Safety;

(vii) Driveability; and

(viii) Performance.

(d) If a petition is found not to con-
tain the information required by this
section, the petitioner is informed
about the areas of insufficiency and ad-
vised that the petition will not receive
further consideration until the re-
quired information is received.

(e) The Administrator may request
the petitioner to provide information
in addition to that required by this sec-
tion.

(f) The Administrator publishes in
the FEDERAL REGISTER a notice of re-
ceipt for each petition containing the
information required by this section.
Any interested person may submit
written comments regarding the peti-
tion.

(2) In reaching a determination on a
petition submitted under this section,
the Administrator takes into account:

(1) The purposes of 49 U.S.C. chapter
329, including encouraging the develop-
ment and widespread use of alternative
fuels as transportation fuels by con-
sumers, and the production of alter-
native fuel powered motor vehicles;

(2) Consumer acceptability;

(3) Economic practicability;

(4) Technology;

Pt. 541

(5) Environmental impact;

(6) Safety;

(7) Driveability; and

(8) Performance.

(h) If the Administrator grants the
petition, the petitioner is notified in
writing, specifying the reduced min-
imum driving range, and specifying the
model years for which the reduced driv-
ing range applies. The Administrator
also publishes a notice of the grant of
the petition in the FEDERAL REGISTER
and the reasons for the grant.

(i) If the Administrator denies the pe-
tition, the petitioner is notified in
writing. The Administrator also pub-
lishes a notice of the denial of the peti-
tion in the FEDERAL REGISTER and the
reasons for the denial.

[63 FR 66069, Dec. 1, 1998, as amended at 75
FR 25728, May 7, 2010]

§538.8 Gallon Equivalents for Gaseous
Fuels.

The gallon equivalent of gaseous
fuels, for purposes of calculations made
under 49 U.S.C. 32905, are listed in
Table I:

TABLE |—GALLON EQUIVALENT MEASUREMENTS
FOR GASEOUS FUELS PER 100 STANDARD
CuBIC FEET

Gallon equivalent
Fuel measu?ement
Compressed Natural Gas 0.823
Liquefied Natural Gas .............. 0.823
Liquefied Petroleum Gas (Grade HD-5)* 0.726
Hydrogen 0.259
Hythane (Hy5) .... 0.741

*Per gallon unit of measure.

§538.9 Dual fuel vehicle incentive.

The application of 49 U.S.C. 32905(b)
and (d) to qualifying dual fuel vehicles
is extended to the 2005, 2006, 2007, and
2008 model years.

[69 FR 7703, Feb. 19, 2004]

PART 541—FEDERAL MOTOR VEHI-
CLE THEFT PREVENTION STAND-
ARD

Sec.
541.1
541.2
541.3

Scope.

Purpose.

Application.

541.4 Definitions.

541.5 Requirements for passenger motor ve-
hicles.
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541.6 Requirements for replacement parts.

APPENDIX A TO PART 541—LIGHT DUTY TRUCK
LINES SUBJECT TO THE REQUIREMENTS OF
THIS STANDARD

APPENDIX A-I TO PART b541—LINES WITH
ANTITHEFT DEVICES WHICH ARE EXEMPT-
ED FROM THE PARTS-MARKING REQUIRE-
MENTS OF THIS STANDARD PURSUANT TO 49
CFR PART 543

APPENDIX A-II TO PART 541—LINES WITH
ANTITHEFT DEVICES WHICH ARE EXEMPT-
ED IN-PART FROM THE PARTS-MARKING
REQUIREMENTS OF THIS STANDARD PURSU-
ANT TO 49 CFR PART 543

APPENDIX B TO PART 541—LIGHT DUTY TRUCK
LINES WITH THEFT RATES BELOW THE 1990/
91 MEDIAN THEFT RATE, SUBJECT TO THE
REQUIREMENTS OF THIS STANDARD

APPENDIX C TO PART 541—APPENDIX C TO
PART 541—CRITERIA FOR SELECTING LIGHT
DUTY TRUCK LINES LIKELY TO HAVE HIGH
THEFT RATES

AUTHORITY: 49 U.S.C. 33101, 33102, 33103,
33105; delegation of authority at 49 CFR 1.50.

SOURCE: 50 FR 43190, Oct. 24, 1985, unless
otherwise noted.

§541.1 Scope.

This standard specifies performance
requirements for identifying numbers
or symbols to be placed on major parts
of certain passenger motor vehicles.

§541.2 Purpose.

The purpose of this standard is to re-
duce the incidence of motor vehicle
thefts by facilitating the tracing and
recovery of parts from stolen vehicles.

§541.3 Application.

(a) Except as provided in paragraph
(b) and (c) of this section, this standard
applies to the following:

(1) Passenger motor vehicle parts
identified in §541.5(a) that are present
in:

(i) Passenger cars; and

(ii) Multipurpose passenger vehicles
with a gross vehicle weight rating of
6,000 pounds or less; and

(iii) Light-duty trucks with a gross
vehicle weight rating of 6,000 pounds or
less, that NHTSA has determined to be
high theft in accordance with 49 CFR
542.1; and

(iv) Light duty trucks with a gross
vehicle weight rating of 6,000 pounds or
less, that NHTSA has determined to be
subject to the requirements of this sec-
tion in accordance with 49 CFR 542.2.

49 CFR Ch. V (10-1-12 Edition)

(2) Replacement passenger motor ve-
hicle parts identified in §541.5(a) for ve-
hicles listed in paragraphs (1)(i) to (iv)
of this section.

(b) Exclusions. This standard does not
apply to the following:

(1) Passenger motor vehicle parts
identified in §541.5(a) that are present
in vehicles manufactured by a motor
vehicle manufacturer that manufac-
tures fewer than 5,000 vehicles for sale
in the United States each year.

(2) Passenger motor vehicle parts
identified in §541.5(a) that are present
in a line with an annual production of
not more than 3,500 vehicles.

(3) Passenger motor vehicle parts
identified in §541.5(a) that are present
in light-duty trucks with a gross vehi-
cle weight rating of 6,000 pounds or
less, that NHTSA has determined to be
subject to the requirements of this sec-
tion in accordance with 49 CFR 542.2, if
the vehicle line with which these light-
duty trucks share majority of major
interchangeable parts is exempt from
parts marking requirements pursuant
to part 543.

(c) For vehicles listed in subpara-
graphs (1)(i) to (iv) of this section that
are (1) not subject to the requirements
of this standard until September 1,
2006, and (2) manufactured between
September 1, 2006 and August 31, 2007; a
manufacturer needs to meet the re-
quirements of this part only for lines
representing at least 50% of a manufac-
turer’s total production of these vehi-
cles.

[70 FR 28851, May 19, 2005]

§541.4 Definitions.

(a) Statutory terms. All terms defined
in 49 U.S.C. chapter 331 are used in ac-
cordance with their statutory mean-
ings unless otherwise defined in para-
graph (b) of this section.

(b) Other definitions. (1) Interior sur-
face means, with respect to a vehicle
part, a surface that is not directly ex-
posed to sun and precipitation.

(2) Light-duty truck (LDT) means a
motor vehicle, with motive power, ex-
cept a trailer, designed primarily for
the transportation of property or spe-
cial purpose equipment, that is rated
at 6,000 pounds gross vehicle weight or
less.
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(3) Line means a name which a manu-
facturer applies to a group of motor ve-
hicles of the same make which have
the same body or chassis, or otherwise
are similar in construction or design. A
“line” may, for example, include 2-
door, 4-door, station wagon, and
hatchback vehicles of the same make.

(4) 1990/91 median theft rate means
3.5826 thefts per thousand vehicles pro-
duced.

(5) Multipurpose passenger vehicle
(MPV) means a passenger motor vehi-
cle which is constructed either on a
truck chassis or with special features
for occasional off-road operation and
which is rated at 6,000 pounds gross ve-
hicle weight or less.

(6) Passenger car is used as defined in
§571.3 of this chapter.

(7) VIN means the vehicle identifica-
tion number required by part 565 of
this chapter.

[569 FR 64168, Dec. 13, 1994, as amended at 61
FR 29033, June 7, 1996]

§541.5 Requirements for

motor vehicles.

(a) Each passenger motor vehicle sub-
ject to this standard must have an
identifying number affixed or inscribed
on each of the parts specified in para-
graphs (a)(1) through (a)(18) inclusive,
if the part is present on the passenger
motor vehicle. In the case of passenger
motor vehicles not originally manufac-
tured to comply with applicable U.S.
vehicle safety and bumper standards,
each such motor vehicle subject to this
standard must have an identifying
number inscribed in a manner which
conforms to paragraph (d)(2) of this
section, on each of the parts specified
in paragraphs (a)(1) through (a)(18), in-
clusive, if the part is present on the
motor vehicle.

(1) Engine.

(2) Transmission.

(3) Right front fender.
(4) Left front fender.
(5) Hood.

(6) Right front door.
(7) Left front door.

(8) Right rear door.
(9) Left rear door.

(10) Sliding or cargo door(s).
(11) Front bumper.
(12) Rear bumper.

passenger
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(13) Right rear quarter panel (passenger
cars).

(14) Left rear quarter panel (passenger
cars).

(15) Right-side assembly (MPVs).

(16) Left-side assembly (MPVs).

(A7) Pickup box, and/or cargo box
(LDTs).

(18) Rear door(s) (both doors in case of
double doors), decklid, tailgate, or
hatchback (whichever is present).
(b)(1) Except as provided in para-

graphs (b)(2) and (b)(3) of this section,

the number required to be inscribed or
affixed by paragraph (a) shall be the

VIN of the passenger motor vehicle.

(2) In place of the VIN, manufactur-
ers who were marking engines and/or
transmissions with a VIN derivative
consisting of at least the last eight
characters of the VIN on October 24,
1984, may continue to mark engines
and/or transmissions with such VIN de-
rivative.

(3) In the case of passenger motor ve-
hicles not originally manufactured to
comply with U.S. vehicle safety and
bumper standards, the number required
to be inscribed by paragraph (a) of this
section shall be the original vehicle
identification number assigned to the
motor vehicle by its original manufac-
turer in the country where the motor
vehicle was originally produced or as-
sembled.

(c) The characteristics of the number
required to be affixed or inscribed by
paragraph (a) of this section shall sat-
isfy the size and style requirements set
forth for vehicle certification labels in
§567.4(g) of this chapter.

(d) The number required by para-
graph (a) of this section must be af-
fixed by means that comply with para-
graph (d)(1) of this section or inscribed
by means that comply with paragraph
(d)(2) of this section.

(1) Labels. (i) The number must be
printed indelibly on a label, and the
label must be permanently affixed to
the passenger motor vehicle’s part.

(ii) The number must be placed on
each part specified in paragraph (a) of
this section in a location such that the
number is, if practicable, on an interior
surface of the part as installed on the
vehicle and in a location where it:

(A) Will not be damaged by the use of
any tools necessary to install, adjust,
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or remove the part and any adjoining
parts, or any portions thereof;

(B) Is on a portion of the part not
likely to be damaged in a collision; and

(C) Will not be damaged or obscured
during normal dealer preparation oper-
ations (including rustproofing and un-
dercoating).

(iii) The number must be placed on
each part specified in paragraph (a) of
this section in a location that is visible
without further disassembly once the
part has been removed from the vehi-
cle.

(iv) The number must be placed en-
tirely within the target area specified
by the original manufacturer for that
part, pursuant to paragraph (e) of this
section, on each part specified in para-
graph (a) of this section.

(v) Removal of the label must—

(A) Cause the label to self-destruct
by tearing or rendering the number on
the label illegible, and

(B) Discernibly alter the appearance
of that area of the part where the label
was affixed by leaving residual parts of
the label or adhesive in that area, so
that investigators will have evidence
that a label was originally present.

(vi) Alteration of the number on the
label must leave traces of the original
number or otherwise visibly alter the
appearance of the label material.

(vii) The label and the number shall
be resistant to counterfeiting.

(viii) The logo or some other unique
identifier of the vehicle manufacturer
must be placed in the material of the
label in a manner such that alteration
or removal of the logo visibly alters
the appearance of the label.

(2) Other means of identification. (i)
Removal or alteration of any portion of
the number must visibly alter the ap-
pearance of the section of the vehicle
part on which the identification is
marked.

(ii) The number must be placed on
each part specified in paragraph (a) of
this section in a location that is visible
without further disassembly once the
part has been removed from the vehi-
cle.

(iii) The number must be placed en-
tirely within the target area specified
by the original manufacturer for that
part, pursuant to paragraph (e) of this

49 CFR Ch. V (10-1-12 Edition)

section, on each part specified in para-
graph (a) of this section.

(e) Target areas. (1) Each manufac-
turer that is the original producer who
installs or assembles the covered major
parts on a line shall designate a target
area for the identifying numbers to be
marked on each part specified in para-
graph (a) of this section for each of its
lines subject to this standard. The tar-
get area shall not exceed 50 percent of
the surface area on the surface of the
part on which the target area is lo-
cated.

(2) Each manufacturer subject to
paragraph (e)(1) of this section shall,
not later than 30 days before the line is
introduced into commerce, inform
NHTSA in writing of the target areas
designated for each line subject to this
standard. In those instances where a
manufacturer has submitted this tar-
get area information to NHTSA with a
request for confidential treatment pur-
suant to 49 CFR part 512, the manufac-
turer must also submit a complete
copy of the target area information
within seven (7) days after the informa-
tion becomes public, or the new line is
released for sale to the public, which-
ever comes first. The information must
be submitted to: Docket Management,
Room W12-140, West Building, Ground
Floor, 1200 New Jersey Avenue, SE.,
Washington, DC 20590 by any of the fol-
lowing methods. In all cases, the dock-
et number for the submission, (Docket
No. NHTSA-2009-0069) must be cited.

(i) Electronic submission to the Fed-
eral eRulemaking  Portal: http:/
www.regulations.gov. Follow the in-
structions for submitting information.

(ii) By U.S. Mail: Docket Management
Facility: U.S. Department of Transpor-
tation, 1200 New Jersey Avenue, SE.,
West Building, Ground Floor, Room
W12-140, Washington, D.C. 20590.

(iii) Hand delivery or by courier: 1200
New Jersey Avenue, SE., West Build-
ing, Ground Floor, Room W12-140,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday, ex-
cept Federal holidays. Telephone: 1-800—
647-55217.

(iv) By Fax transmission: (202) 493-2251.

(3) The target areas designated by
the original vehicle manufacturer for a
part on a line shall be maintained for
the duration of the production of such
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line, unless a restyling of the part
makes it no longer practicable to mark
the part within the original target
area. If there is such a restyling, the
original vehicle manufacturer shall in-
form NHTSA of that fact and the new
target area, in accordance with the re-
quirements of paragraph (e)(2) of this
section.

[69 FR 64168, Dec. 13, 1994, as amended at 69
FR 17967, Apr. 6, 2004; 76 FR 24403, May 2,
2011]

§541.6 Requirements for replacement
parts.

(a) Bach replacement part for a part
specified in §541.5(a) must have the reg-
istered trademark of the manufacturer
of the replacement part, or some other
unique identifier if the manufacturer
does not have a registered trademark,
and the letter “R’ affixed or inscribed
on such replacement part by means
that comply with §541.5(d), except as
provided in paragraph (d) of this sec-
tion. In the case of replacement parts
subject to the marking requirements of
this section, which were not originally
manufactured for sale in the United
States, the importer of the part shall
inscribe its registered trademark, or
some other unique identifier if the im-
porter does not have a registered trade-
mark, and the letter ‘“R’ on the part
by means that comply with §541.5(d)(2),
except as provided in paragraph (d) of
this section.

(b) A replacement part subject to
paragraph (a) of this section shall not
be marked pursuant to §541.5.

(c) The trademark and the letter “R”’
required by paragraph (a) of this sec-
tion must be at least one centimeter
high.

(d) The trademark and the letter “R”’
required by paragraph (a) of this sec-
tion must be placed entirely within the
target area specified by the vehicle
manufacturer, pursuant to paragraph
(e) of this section.

(e) Target areas. (1) Each manufac-
turer that is the original producer or
assembler of the vehicle for which the
replacement part is designed shall des-
ignate a target area for the identifying
symbols to be marked on each replace-
ment part subject to the requirements
of paragraph (a) of this section. Such
target areas shall not exceed 25 percent

§541.6

of the surface area of the surface on
which the replacement part marking
will appear.

(2) The boundaries of the target area
designated under paragraph (e)(1) of
this section shall be at least 10 centi-
meters at all points from the nearest
boundaries of the target area des-
ignated for that part under §541.5(e) of
this part.

(3) Each manufacturer subject to
paragraph (e)(1) of this section shall in-
form NHTSA in writing of the target
areas designated for each replacement
part subject to paragraph (a) of this
section, at the same time as it informs
the agency of the target area des-
ignated for the original equipment
parts of the line, pursuant to
§541.5(e)(2) of this part. In those in-
stances where a manufacturer has sub-
mitted this target area information to
NHTSA with a request for confidential
treatment under 49 CFR part 512, the
manufacturer shall also submit a com-
plete copy of the target area informa-
tion within seven (7) days after the in-
formation has become public or the
new line has been released for sale to
the public, whichever comes first. The
information should be submitted to:
Docket Management, Room W12-140,
Ground Floor, 1200 New Jersey Avenue,
SE., Washington, DC 20590 by any of
the following methods. In all cases, the
docket number for the submission,
(Docket No. NHTSA-2009-0069) must be
cited.

(i) Electronic submission to the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the in-
structions for submitting information.

(ii) By U.S. Mail: Docket Management
Facility: U.S. Department of Transpor-
tation, 1200 New Jersey Avenue, SE.,
West Building, Ground Floor, Room
W12-140, Washington, DC 20590.

(ii1) Hand delivery or by courier: 1200
New Jersey Avenue, S.E., West Build-
ing, Ground Floor, Room W12-140,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday, ex-
cept Federal holidays. Telephone: 1-800—
647-55217.

(iv) By Fax transmission: (202) 493-2251.

(4) The target area designated by the
original vehicle manufacturer for the
parts subject to the requirements of
paragraph (a) of this section shall be
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maintained for the duration of the pro-
duction of such replacement part, un-
less a restyling of the part makes it no
longer practicable to mark the part
within the original target area. If there
is such a restyling, the original vehicle
manufacturer shall inform NHTSA of
that fact and the new target area, in
accordance with the requirements of
paragraph (e)(3) of this section.

(f) Each replacement part must bear
the symbol “DOT” in letters at least
one centimeter high within 5 centi-
meters of the trademark and of the let-
ter “‘R”’, and entirely within the target
area specified under paragraph (d) of
this section. The symbol “DOT”’ con-
stitutes the manufacturer’s certifi-
cation that the replacement part con-
forms to the applicable theft preven-
tion standard, and shall be inscribed or

49 CFR Ch. V (10-1-12 Edition)

affixed by means that comply with
paragraph (a) of this section. In the
case of replacement parts subject to
the requirements of paragraph (a) of
this section, which were not originally
manufactured for sale in the United
States, the importer shall inscribe the
“DOT” symbol before the part is im-
ported into the United States.

[50 FR 43190, Oct. 24, 1985, as amended at 76
FR 24403, May 2, 2011]

APPENDIX A TO PART 541—LIGHT DUTY
TRUCK LINES SUBJECT TO THE RE-
QUIREMENTS OF THIS STANDARD

Manufacturer Subject lines

General Motors ............... Chevrolet S-10 Pickup.

GMC Sonoma Pickup.

[69 FR 17967, Apr. 6, 2004]

APPENDIX A-I TO PART 541—LINES WITH ANTITHEFT DEVICES WHICH ARE EXEMPTED
FROM THE PARTS-MARKING REQUIREMENTS OF THIS STANDARD PURSUANT TO 49

CFR PART 543

Appendix A-I to Part 541 — Lines With Antitheft Devices Which are Exempted From the
Parts-Marking Requirements of This Standard Pursuant to 49 CFR Part 543

Manufacturer

Subject Lines

... MINI

X1
X3
X5
74
1 Car Line
3 Car Line
5 Car Line
6 Car Line
7 Car Line
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Manufacturer Subject Lines
CHRYSLER. ....ccooii . 300C

Fiat 500

Town and Country MPV

Jeep Grand Cherokee
Jeep Patriot
Jeep Wrangler
Dodge Charger
Dodge Challenger
Dodge Dart'
Dodge Journey
Dodge Magnum (2008)
FORDMOTOR CO ...ooooiiiiaiiiieeiiieeie C-Maxx'
Escape
Explorer
Focus
Fusion
Lincoln Town Car
Mustang
Mercury Mariner
Mercury Grand Marquis
Mercury Sable
Taurus
Taurus X
GENERAL MOTORS .........cciiiievii i e, Buick Lucerne
Buick LaCrosse
Buick Verano'
Cadillac CTS
Cadillac DTS/Deville®
Cadillac XTS/Deville
Chevrolet Camaro
Chevrolet Cobalt (2005-2010)
Chevrolet Corvette
Chevrolet Cruze
Chevrolet Equinox
Chevrolet Impala/Monte Carlo
Chevrolet Malibu/Malibu Maxx
Chevrolet Sonic
Chevrolet Uplander
GMC Terrain
Pontiac G6
Pontiac Grand Prix

! Granted an exemption from the parts marking requirements beginning with MY 2013.
2 The nameplate for the Cadillac DTS vehicle line was changed to Cadillac XTS beginning with MY 2013.
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Manufacturer Subject Lines

Saturn Aura
HONDA .. e Acura TL

Genesis®
Equus (originally codenamed V1)

XK

Land Rover LR2'

Land Rover Range Rover Evoque
KIA . Amantj?

CX-7

CX-9

MX-5 Miata

Tribute
MERCEDES-BENZ............. veovvenviiivvvnoosmart USA fortwo

SL-Class (the models within this line are):

SL550

SL600

SL55

SL 63/AMG

SL 65/AMG

SLK-Class (the models within this

line are):

SLK 300

SLK 350

SLK 55 AMG

S-Class/CL-Class (the models within this

line are):

S450

S500

S550

S600

S55

S65

CL500

CL600

1 . N . . . . .
Granted an exemption from the parts marking requirements beginning with MY 2013.

2 Hyundai and Kia did not utilize the exemptions granted for the Genesis and Amanti vehicle lines respectively and have parts
marked these vehicle lines since MY 2009.
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Manufacturer Subject Lines

CL5S

CL65

C-Class/CLK-Class (the models within this

line are):

C240

C300

C350

CLK 350

CLK 550

CLK 63AMG

E-Class/CLS Class (the models within this

line are):

E320/E320DT CDi

E350/E500/E55

CLS500/CLS55
MITSUBISHI ...t Eclipse

Endeavor

Galant

iMiEV!

Lancer

Outlander

Outlander Sport

Maxima
Murano
Pathfinder
Quest
Rogue
Sentra
Versa (2008-2011)
Versa Hatchback®
Infiniti G
Infiniti M
PORSCHE ..ot 911
Boxster/Cayman
Panamera
SAAB 9-3
9-5

lG—mmcd an exemption from the parts marking requirements beginning with MY 2013.
2 . . . A .
Granted an exemption from the parts marking requirements beginning with MY 2012.
3 The nameplate for the Nissan Versa was changed to the Versa Hatchback in MY 2012. Beginning with its MY 2012 vehicles,
Nissan did not utilize the exemption granted for the Versa vehicle line and has parts marked the line since MY 2012.
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Manufacturer

Subject Lines

SUBARU .......coooiii

........................ Camry

VOLKSWAGEN .................

........................ Forester

Impreza
Legacy

B9 Tribeca
Outback

XV Crosstrek’
Kizashi

XL-7
Model $?

Corolla
Lexus ES
Lexus GS
Lexus LS
Lexus SC
Prius’

........................ Audi A3

Audi A4

A4 Allroad MPV'

Audi A6

Audi A8

Audi Q5

New Beetle
Golf/Rabbit/GTI/R32/R
Jetta

Passat

Tiguan

1Gramed an exemption from the parts marking requirements beginning with MY 2013.

2 Granted an exemption from the parts marking requirements beginning with MY 2012.

[77 FR 32094, June 4, 2012]

APPENDIX A-II TO PART 541—LINES WITH ANTITHEFT DEVICES WHICH ARE EXEMPTED
IN-PART FROM THE PARTS-MARKING REQUIREMENTS OF THIS STANDARD PURSU-

ANT TO 49 CFR PART 543

Manufacturers

Subject lines

Parts to be marked

General Motors

Cadillac Eldorado
Cadillac Concours
Oldsmobile Ninety-Eight ...........ccccccniiiiniiiininnnnn.
Pontiac Firebird .

Chevrolet Camaro
Oldsmobile Eighty-Eight ....

Engine, Transmission.
Engine, Transmission.
Engine, Transmission.
Engine, Transmission.
Engine, Transmission.
Engine, Transmission.
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[66 FR 40625, Aug. 3, 2001]

APPENDIX B TO PART 541—LIGHT DUTY
TRUCK LINES WITH THEFT RATES
BELOW THE 1990/91 MEDIAN THEFT
RATE, SUBJECT TO THE REQUIRE-
MENTS OF THIS STANDARD

Manufacturer Subject lines

None

[69 FR 17967, Apr. 6, 2004]

APPENDIX C TO PART 541—CRITERIA FOR
SELECTING LIGHT DuUTY TRUCK
LINES LIKELY To HAVE HIGH THEFT
RATES

Scope

These criteria specify the factors the Ad-
ministrator will take into account in deter-
mining whether a new line is likely to have
a high theft rate, and, therefore, whether
such line will be subject to the requirements
of this theft prevention standard.

Purpose

The purpose of these criteria is to enable
the Administrator to select, by agreement
with the manufacturer, if possible, those new
lines which are likely to have high theft
rates.

Application

These criteria apply to lines of passenger
motor vehicles initially introduced into
commerce on or after September 1, 2006.

Methodology

These criteria will be applied to each line
initially introduced into commerce on or
after September 1, 2006. The likely theft rate
for such lines will be determined in relation
to the national median theft rate for 1990
and 1991. If the line is determined to be like-
ly to have a theft rate above the national
median, the Administrator will select such
line for coverage under this theft prevention
standard.

Criteria

1. Retail price of the vehicle line.

2. Vehicle image or marketing strategy.

3. Vehicle lines with which the new line is
intended to compete, and the theft rates of
such lines.

4. Vehicle line(s), if any, which the new
line is intended to replace, and the theft
rate(s) of such line(s).

5. Presence or absence of any new theft
prevention devices or systems.

§542.1

6. Preliminary theft rate for the line, if it
can be determined on the basis of currently
available data.

[60 FR 43190, Oct. 24, 1985, as amended at 69
FR 17967, Apr. 6, 2004; 69 FR 34613, June 22,
2004]

PART 542—PROCEDURES FOR SE-
LECTING LIGHT DUTY TRUCK
LINES TO BE COVERED BY THE
THEFT PREVENTION STANDARD

Sec.

542.1 Procedures for selecting new light
duty truck lines that are likely to have
high or low theft rates.

542.2 Procedures for selecting low theft
light duty truck lines with a majority of
major parts interchangeable with those
of a passenger motor vehicle line.

AUTHORITY: 49 U.S.C. 322, 33101, 33102, 33103,
33104, 33105; delegation of authority at 49
CFR 1.50.

SOURCE: 59 FR 21672, Apr. 26, 1994, unless
otherwise noted.

§542.1 Procedures for selecting new
light duty truck lines that are likely
to have high or low theft rates.

(a) Scope. This section sets forth the
procedures for motor vehicle manufac-
turers and NHTSA to follow in the de-
termination of whether any new light
duty truck line is likely to have a theft
rate above or below the 1990/91 median
theft rate.

(b) Application. These procedures
apply to each manufacturer that plans
to introduce a new light duty truck
line into commerce in the TUnited
States on or after September 1, 2006,
and to each of those new lines.

(¢c) Procedures. (1) Each manufac-
turer shall use the criteria in appendix
C of part 541 of this chapter to evaluate
each new light duty truck line and to
conclude whether the new line is likely
to have a theft rate above or below the
1990/91 median theft rate.

(2) For each new light duty truck
line, the manufacturer shall submit its
evaluations and conclusions made
under paragraph (c) of this section, to-
gether with the underlying factual in-
formation, to NHTSA not less than 15
months before the date of introduction.
The manufacturer may request a meet-
ing with the agency during this period
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§542.2

to further explain the bases for its
evaluations and conclusions.

(3) Within 90 days after its receipt of
the manufacturer’s submission under
paragraph (c)(2) of this section, the
agency independently evaluates the
new light duty truck line using the cri-
teria in appendix C of part 541 of this
chapter and, on a preliminary basis, de-
termines whether the new line should
or should not be subject to §541.2 of
this chapter. NHTSA informs the man-
ufacturer by letter of the agency’s
evaluations and determinations, to-
gether with the factual information
considered by the agency in making
them.

(4) The manufacturer may request
the agency to reconsider any of its pre-
liminary determinations made under
paragraph (c)(3) of this section. The
manufacturer shall submit its request
to the agency within 30 days of its re-
ceipt of the letter under paragraph
(c)(3) of this section. The request shall
include the facts and arguments under-
lying the manufacturer’s objections to
the agency’s preliminary determina-
tions. During this 30-day period, the
manufacturer may also request a meet-
ing with the agency to discuss those
objections.

(5) BEach of the agency’s preliminary
determinations under paragraph (c)(3)
of this section shall become final 45
days after the agency sends the letter
specified in paragraph (c)(3) of this sec-
tion unless a request for reconsider-
ation has been received in accordance
with paragraph (c)(4) of this section. If
such a request has been received, the
agency makes its final determinations
within 60 days of its receipt of the re-
quest. NHTSA informs the manufac-
turer by letter of those determinations
and its response to the request for re-
consideration.

[69 FR 17967, Apr. 6, 2004; 69 FR 34613, June 22,
2004]

§542.2 Procedures for selecting low
theft light duty truck lines with a
majority of major parts inter-
changeable with those of a pas-
senger motor vehicle line.

(a) Scope. This section sets forth the
procedures for motor vehicle manufac-
turers and NHTSA to follow in the de-
termination of whether any light duty

49 CFR Ch. V (10-1-12 Edition)

truck lines that have or are likely to
have a low theft rate have major parts
interchangeable with a majority of the
covered major parts of a passenger
motor vehicle line.

(b) Application.
apply to:

(1) Each manufacturer that pro-
duces—

(i) At least one passenger motor vehi-
cle line identified in 49 CFR 541.3(a)(1)
and (2) that has been or will be intro-
duced into commerce in the United
States, and

(ii) At least one light duty truck line
that has been or will be introduced into
commerce in the United States and
that the manufacturer identifies as
likely to have a theft rate below the
median theft rate; and

(2) Each of those likely sub-median
theft rate light duty truck lines.

(c) Procedures. (1) For each light
duty truck line that a manufacturer
identifies under appendix C of part 541
of this chapter as having or likely to
have a theft rate below the median
rate, the manufacturer identifies how
many and which of the major parts of
that line will be interchangeable with
the covered major parts of any of its
passenger motor vehicle lines.

(2) If the manufacturer concludes
that a light duty truck line that has or
is likely to have a theft rate below the
median theft rate has major parts that
are interchangeable with a majority of
the covered major parts of a passenger
motor vehicle line, the manufacturer
determines whether all the vehicles of
those lines with sub-median or likely
sub-median theft rates will account for
more than 90 percent of the total an-
nual production of all of the manufac-
turer’s lines with those interchange-
able parts.

(3) The manufacturer submits its
evaluations and conclusions made
under paragraphs (¢c)(1) and (2) of this
section, together with the underlying
factual information, to NHTSA not less
than 15 months before the date of in-
troduction. During this period, the
manufacturer may request a meeting
with the agency to further explain the
bases for its evaluations and conclu-
sions.

(4) Within 90 days after its receipt of
the manufacturer’s submission under

These procedures

176



Nat’l Highway Traffic Safety Admin., DOT

paragraph (c)(3) of this section, NHTSA
considers that submission, if any, and
independently makes, on a preliminary
basis, the determinations of those light
duty truck lines with sub-median or
likely sub-median theft rates which
should or should not be subject to
§541.5 of this chapter. NHTSA informs
the manufacturer by letter of the agen-
cy’s preliminary determinations, to-
gether with the factual information
considered by the agency in making
them.

(5) The manufacturer may request
the agency to reconsider any of its pre-
liminary determinations made under
paragraph (c)(4) of this section. The
manufacturer must submit its request
to the agency within 30 days of its re-
ceipt of the letter under paragraph
(c)(4) of this section informing it of the
agency’s evaluations and preliminary
determinations. The request must in-
clude the facts and arguments under-
lying the manufacturer’s objections to
the agency’s preliminary determina-
tions. During this 30-day period, the
manufacturer may also request a meet-
ing with the agency to discuss those
objections.

(6) Bach of the agency’s preliminary
determinations made under paragraph
(c)(4) of this section becomes final 45
days after the agency sends the letter
specified in that paragraph unless a re-
quest for reconsideration has been re-
ceived in accordance with paragraph
(c)(b) of this section. If such a request
has been received, the agency makes
its final determinations within 60 days
of its receipt of the request. NHTSA in-
forms the manufacturer by letter of
those determinations and its response
to the request for reconsideration.

[69 FR 17968, Apr. 6, 2004]

PART 543—EXEMPTION FROM VE-
HICLE THEFT PREVENTION STAND-
ARD

Sec.
543.1
543.2
543.3
543.4

Scope.

Purpose.

Application.

Definitions.

543.5 Petition: General requirements.

543.6 Petition: Specific content require-
ments.

543.7 Processing an exemption petition.

§543.4

543.8 Duration of exemption.
543.9 Terminating or modifying an exemp-
tion.

AUTHORITY: 49 U.S.C. 322, 33101, 33102, 33103,
33104, 33105; delegation of authority at 49
CFR 1.50.

SOURCE: 52 FR 33829, Sept. 8, 1987, unless
otherwise noted.

§543.1 Scope.

This part establishes procedures
under section 605 of the Motor Vehicle
Information and Cost Savings Act (15
U.S.C. 2025) for filing and processing
petitions to exempt lines of passenger
motor vehicles from part 541 of this
chapter, and procedures for termi-
nating or modifying an exemption.

§543.2 Purpose.

The purpose of this part is to specify
the content and format of petitions
which may be filed by manufacturers of
passenger motor vehicles to obtain an
exemption from the parts-marking re-
quirements of the vehicle theft preven-
tion standard for passenger motor vehi-
cle lines which include, as standard
equipment, an antitheft device if the
agency concludes that the device is
likely to be as effective in reducing and
deterring motor vehicle theft as com-
pliance with the parts-marking re-
quirements. This part also provides the
procedures that the agency will follow
in processing those petitions and in
terminating or modifying exemptions.

§543.3 Application.

This part applies to manufacturers of
vehicles subject to the requirements of
part 541 of this chapter, and to any in-
terested person who seeks to have
NHTSA terminate an exemption.

[70 FR 28851, May 19, 2005]

§543.4 Definitions.

(a) Statutory terms. All terms defined
in sections 2, 601, and 605 of the Motor
Vehicle Information and Cost Savings
Act are used in accordance with their
statutory meanings unless otherwise
defined in paragraph (b) of this section.

(b) Other definitions.

Line or car line means a name which
a manufacturer applies to a group of
motor vehicles of the same make which
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have the same body or chassis, or oth-
erwise are similar in construction or
design. A ‘“‘line’” may, for example, in-
clude 2-door, 4-door, station wagon, and
hatchback vehicles of the same make.

NHTSA means the National Highway
Traffic Safety Administration.

§543.5 Petition: General requirements.

(a) For each model year, a manufac-
turer may petition NHTSA for an ex-
emption of one car line from the re-
quirements of part 541 of this chapter.
However, for car lines not subject to
the requirements of part 541 of this
chapter until September 1, 2006, a man-
ufacturer may not petition NHTSA for
an exemption for model years before
model year 2006.

(b) Bach petition filed under this part
for an exemption must—

(1) Be written in the English lan-
guage;

(2) Be submitted in three copies to:
Administrator, National Highway Traf-
fic Safety Administration, 400 Seventh
Street, SW., Washington, DC 20590;

(3) State the full name and address of
the petitioner, the nature of its organi-
zation (individual, partnership, cor-
poration, etc.), and the name of the
State or country under the laws of
which it is organized;

(4) Be submitted at least 8 months
before the commencement of produc-
tion of the lines specified under para-
graph (5) of §543.5(b) for the first model
yvear in which the petitioner wishes
those lines to be exempted, and iden-
tify that model year;

(5) Identify the passenger motor vehi-
cle line or lines for which exemption is
sought;

(6) Set forth in full the data, views,
and arguments of the petitioner sup-
porting the exemption, including the
information specified in §543.6; and

(7) Specify and segregate any part of
the information and data submitted
which the petitioner requests be with-
held from public disclosure in accord-
ance with part 512, Confidential Business
Information, of this chapter.

[62 FR 33829, Sept. 8, 1987, as amended at 59
FR 10758, Mar. 8, 1994; 70 FR 28851, May 19,
2005]

49 CFR Ch. V (10-1-12 Edition)

§543.6 Petition: Specific content re-
quirements.

(a) BEach petition for exemption filed
under this part must include:

(1) A statement that an antitheft de-
vice will be installed as standard equip-
ment on all vehicles in the line for
which an exemption is sought;

(2) A list naming each component in
the antitheft system, and a diagram
showing the location of each of those
components within the vehicle;

(3) A discussion that explains the
means and process by which the device
is activated and functions, including
any aspect of the device designed to—

(i) Facilitate or encourage its activa-
tion by motorists,

(ii) Attract attention to the efforts of
an unauthorized person to enter or
move a vehicle by means other than a
key,

(iii) Prevent defeating or circum-
venting the device by an unauthorized
person attempting to enter a vehicle by
means other than a key,

(iv) Prevent the operation of a vehi-
cle which an unauthorized person has
entered using means other than a key,
and

(v) Ensure the reliability and dura-
bility of the device;

(4) The reasons for the petitioner’s
belief that the antitheft device will be
effective in reducing and deterring
motor vehicle theft, including any
theft data and other data that are
available to the petitioner and form a
basis for that belief;

(5) The reasons for the petitioner’s
belief that the agency should deter-
mine that the antitheft device is likely
to be as effective as compliance with
the parts-marking requirements of part
541 in reducing and deterring motor ve-
hicle theft, including any statistical
data that are available to the peti-
tioner and form a basis for petitioner’s
belief that a line of passenger motor
vehicles equipped with the antitheft
device is likely to have a theft rate
equal to or less than that of passenger
motor vehicles of the same, or a simi-
lar, line which have parts marked in
compliance with part 541.

(b) Any petitioner submitting data
under paragraph (a) (4) or (5) of this
section shall submit an explanation of
its belief that the data are sufficiently
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representative and reliable to warrant
NHTSA’s reliance upon them.

[62 FR 33829, Sept. 8, 1987, as amended at 59
FR 10758, Mar. 8, 1994]

§543.7 Processing an exemption peti-
tion.

(a) NHTSA processes any complete
petition. If a manufacturer submits a
petition that does not contain all the
information required by this part,
NHTSA informs the manufacturer of
the areas of insufficiency and advises
the manufacturer that the agency does
not process the petition until it re-
ceives the required information.

(b) The agency grants a petition for
an exemption from the parts-marking
requirements of part 541 either in
whole or in part, if it determines that,
based upon substantial evidence, the
standard equipment antitheft device is
likely to be as effective in reducing and
deterring motor vehicle theft as com-
pliance with the parts-marking re-
quirements of part 541.

(c) The agency issues its decision ei-
ther to grant or deny an exemption pe-
tition not later than 120 days after the
date on which a complete petition is
filed.

(d) Any exemption granted under this
part applies only to the vehicle line or
lines that are the subject of the grant,
and are equipped with the antitheft de-
vice on which the line’s exemption was
based.

(e) An exemption granted under this
part is effective for the model year be-
ginning after the model year in which
NHTSA issue the notice of exemption,
unless the notice of exemption speci-
fies a later model year.

(f) NHTSA publishes a notice of its
decision to grant or deny an exemption
petition in the FEDERAL REGISTER, and
notifies the petitioner in writing of the
agency’s decision.

§543.8 Duration of exemption.

Each exemption under this part con-
tinues in effect unless it is modified or
terminated under §543.9, or the manu-
facturer ceases production of the ex-
empted line.

§543.9

§543.9 Terminating or modifying an
exemption.

(a) On its own initiative or in re-
sponse to a petition, NHTSA may com-
mence a proceeding to terminate or
modify any exemption granted under
this part.

(b) Any interested person may peti-
tion the agency to commence a pro-
ceeding to terminate or modify an ex-
emption.

(c)(1) In a petition to terminate an
exemption, the petitioner must:

(i) Identify the vehicle line or lines
that are the subject of the exemption;

(ii) State the reasons for petitioner’s
belief that the standard equipment
antitheft device installed under the ex-
emption is not as effective as compli-
ance with the parts-marking require-
ments of part 541 in reducing and deter-
ring motor vehicle theft;

(iii) Comply with §543.5, paragraphs
(b) (1) through (3) and (7).

(2) In a petition to modify an exemp-
tion, the petitioner must:

(i) Identify the vehicle line or lines
that are the subject of the exemption;

(ii) Request permission to use an
antitheft device similar to, but dif-
ferent from the standard equipment
antitheft device which is installed
under the exemption;

(iii) Comply with §543.5, paragraphs
(b) (1) through (3) and (7); and

(iv) Provide the same information for
the modified device that is required
under §543.6 for a new device, except
that the information specified by
§543.6(a)(3) need by provided only to
the extent that the modified device dif-
fers from the standard equipment
antitheft device installed under the ex-
emption.

(d) NHTSA processes any complete
petition. If a person submits a petition
under this section that does not con-
tain all the information required by it,
NHTSA informs the manufacturer of
the areas of insufficiency and advises
the manufacturer that the agency does
not process the petition until it re-
ceives the required information.

(e) If NHTSA denies a petition re-
questing a proceeding to terminate or
modify an exemption, the agency noti-
fies the petitioner by letter.

(f) If NHTSA commences a termi-
nation proceeding on its own initiative
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or in response to a petition, the agency
provides the manufacturer of the ex-
empted line with a copy of the petition,
if any, a written statement of NHTSA’s
reasons for commencing the pro-
ceeding, and an opportunity to present
its written views.

(2)(1) The agency terminates an ex-
emption if it determines that the
antitheft device installed under the ex-
emption has not been as effective as
parts-marking in reducing and deter-
ring motor vehicle theft.

(2) Except as provided in paragraph
(2)(3) of this section, a decision to ter-
minate an exemption under this sec-
tion takes effect on the later of the fol-
lowing dates:

(i) The last day of the model year in
which NHTSA issues the termination
decision, or

(ii) Six months after the manufac-
turer receives written notice of the ter-
mination.

(3) If a manufacturer shows good
cause why terminating its exemption
effective on a date later than the one
specified in paragraph (g)(2) of this sec-
tion is consistent with the public inter-
est and the purposes of the Act, the
agency may set such later date.

(h)(1) The agency modifies an exemp-
tion if it detemines, based on substan-
tial evidence, that the modified
antitheft device described in the peti-
tion is likely to be as effective in re-
ducing and deterring motor vehicle
theft as compliance with the parts-
marking requirements of part 541.

(2)(1) Except as provided in paragraph
(h)(2)(ii) of this section, a decision to
modify an exemption under this sec-
tion takes effect on the first day of the
model year following the model year in
which NHTSA issued the modification
decision.

(ii) If a manufacturer shows good
cause why modifying its exemption ef-
fective on a date earlier than the one
specified in paragraph (h)(2)(i) of this
section is consistent with the public in-
terest and the purposes of the Act, the
agency may set such earlier date.

(1) [Reserved]

(j) NHTSA publishes notice in the
FEDERAL REGISTER of any agency deci-
sion terminating or modifying an ex-
emption, and notifies the affected man-
ufacturer in writing.

49 CFR Ch. V (10-1-12 Edition)

PART 544—INSURER REPORTING
REQUIREMENTS

Sec.
544.1
544.2
544.3
544.4
544.5

Scope.

Purpose.

Application.

Definitions.

General requirements for reports.

544.6 Contents of insurer reports.

544.7 Incorporating previously filed docu-
ments.

APPENDIX A TO PART 544—INSURERS OF
MOTOR VEHICLE INSURANCE POLICIES SUB-
JECT TO THE REPORTING REQUIREMENTS IN
EACH STATE IN WHICH THEY DO BUSINESS

APPENDIX B TO PART 544—ISSUERS OF MOTOR
VEHICLE INSURANCE POLICIES SUBJECT TO
THE REPORTING REQUIREMENTS ONLY IN
DESIGNATED STATES

APPENDIX C TO PART 544—MOTOR VEHICLE
RENTAL AND LEASING COMPANIES (INCLUD-
ING LICENSEES AND FRANCHISEES) SUB-
JECT TO THE REPORTING REQUIREMENTS OF
PART 544

AUTHORITY: 49 U.S.C. 33112; delegation of
authority at 49 CFR 1.50.

SOURCE: 52 FR 76, Jan. 2, 1987, unless other-
wise noted.

§544.1 Scope.

This part sets forth requirements for
insurers to report to the National
Highway Traffic Safety Administration
information about motor vehicle thefts
and recoveries, the effects of the Fed-
eral motor vehicle theft prevention
standard on those thefts and recov-
eries, and related insurance practices.

§544.2 Purpose.

The purpose of these reporting re-
quirements in this part is to aid in im-
plementing and evaluating the provi-
sions of 49 U.S.C. Chapter 331 Theft
Prevention to prevent or discourage
the theft of motor vehicles, to prevent
or discourage the sale or distribution
in interstate commerce of used parts
removed from stolen motor vehicles,
and to help reduce the cost to con-
sumers of comprehensive insurance
coverage for motor vehicles.

[62 FR 33756, June 23, 1997]

§544.3 Application.

This part applies to the motor vehi-
cle insurance policy issuers listed in
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appendices A or B, and to the motor ve-
hicle rental and leasing companies list-
ed in appendix C.

[65 FR 25609, June 22, 1990]

§544.4 Definitions.

(a) Statutory terms. All terms defined
in 49 U.S.C. 33101 and 33112 are used in
accordance with their statutory mean-
ings unless otherwise defined in para-
graph (b) of this section.

(b) Other definitions. (1) Comprehensive
insurance coverage means the indem-
nification of motor vehicle owners by
an insurer against losses due to fire,
theft, robbery, pilferage, malicious
mischief and vandalism, and damage
resulting from floods, water, tornadoes,
cyclones, or windstorms.

(2) Gross vehicle weight rating is used
as defined at §571.3 of this chapter.

(3) Heavy truck means a truck with a
gross vehicle weight rating of more
than 10,000 pounds.

(4) Light truck means a truck with a
gross vehicle weight rating of 10,000
pounds or less.

(5) Major part means—

(i) In the case of passenger motor ve-
hicles, any part listed in §541.5(a) (1)
through (14) of this chapter;

(ii) In the case of light trucks, any
part listed in §541.4(a) (1) through (14)
of this chapter, or the cargo bed or
transfer case;

(iii) In the case of heavy trucks, any
part listed in §541.5(a) (1) through (14)
of this chapter, or the cargo bed, drive
axle assembly, fifth wheel, sleeper, or
the transfer case;

(iv) In the case of multipurpose pas-
senger vehicles, any part listed in
§541.5(a) (1) through (14) of this chap-
ter, or the cargo bed or transfer case;
and

(v) In the case of motorcycles, the
crankcase, engine, frame, front fork, or
transmission.

(6) Motorcycle is used as defined at
§571.3 of this chapter.

(7T) Motorcycle vehicle means a pas-
senger motor vehicle, multipurpose
passenger vehicle, truck, or motor-
cycle.

(8) Multipurpose passenger vehicle is
used as defined at §571.3 of this chap-
ter.

(9) Recovery means regaining physical
possession of a motor vehicle or a

§544.4

major portion of the superstructure of
a motor vehicle with one or more
major parts still attached to the super-
structure, after that vehicle has been
stolen.

(10) Recovery-in-part means a recovery
in which one or more of the recovered
vehicle’s major parts is missing at the
time of recovery.

(11) Recovery intact means a recovery
with none of the recovered vehicle’s
major parts missing at the time of re-
covery, and with no apparent damage
to any part of the motor vehicle other
than those parts damaged in order to
enter, start, and operate the vehicle,
but with additional mileage and ordi-
nary wear and tear.

(12) Recovery-in-whole means a recov-
ery with none of the recovered vehi-
cle’s major parts missing at the time of
recovery, but with apparent damage to
some part or parts of the vehicle in ad-
dition to those parts damaged in order
to enter, start, and operate the vehicle.

(13) Reporting period means the cal-
endar year covered by a report sub-
mitted under this part.

(14) Truck is used as defined at §571.3
of this chapter.

(15)(i) In the case of insurers that
issue motor vehicle insurance policies,
vehicle theft means an actual physical
removal of a motor vehicle without the
permission of its owner, but does not
include the removal of component
parts, accessories, or personal belong-
ings from a motor vehicle which is not
moved.

(ii) In the case of an insurer which
has a fleet of 20 or more vehicles (other
than a governmental entity) used pri-
marily for rental or lease and not cov-
ered by theft insurance policies issued
by insurers of motor vehicles, ‘‘vehicle
theft”” means an actual physical re-
moval of a motor vehicle without the
permission of its owner, or keeping
possession of the motor vehicle with-
out permission of its owner for a suffi-
cient period of time so that the vehicle
could have been reported as stolen to
the State police in the State in which
the vehicle was to have been returned.
However, vehicle theft does not include
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the removal of component parts, acces-
sories, or personal belongings from a
motor vehicle which is not moved.

[62 FR 76, Jan. 2, 1987, as amended at 60 FR
33148, June 27, 1995; 61 FR 41987, Aug. 13, 1996;
62 FR 33756, June 23, 1997]

§544.5 General requirements for re-
ports.

(a) Each insurer to which this part
applies shall submit a report annually
before October 25, beginning on October
25, 1986. This report shall contain the
information required by §544.6 of this
part for the calendar year 3 years pre-
vious to the year in which the report is
filed (e.g., the report due by October 25,
2011 will contain the required informa-
tion for the 2008 calendar year).

(b) Each report required by this part
must:

(1) Have a heading preceding its text
that includes the words ‘‘Insurer Re-
port’’;

(2) Identify the insurer, including all
subsidiary companies, on whose behalf
the report is submitted, and the des-
ignated agent, if any, submitting the
report or that will submit further doc-
uments to complete the report;

(3) Identify the State or States in
which the insurer did business during
the reporting period;

(4) State the full name and title of
the official responsible for preparing
the report, and the address of the in-
surer;

(5) Identify the reporting period cov-
ered by the report;

(6) Be written in the English lan-
guage;

(7) Include a glossary defining all
acronyms and terms of art used in the
report, unless those acronyms and
terms of art are defined immediately
after they first appear in the report;

(8) Be submitted in three copies to:
Administrator, National Highway Traf-
fic Safety Administration, 400 Seventh
Street, SW., Washington, DC 20590; and

(9) If the insurer wishes to submit
certain information under a claim of
confidentiality, be submitted in ac-
cordance with part 512 of this chapter.

[62 FR 76, Jan. 2, 1987]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §544.5 see the List of CFR
Sections Affected, which appears in the
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Finding Aids section of the printed volume
and at www.fdsys.gov.

§544.6 Contents of insurer reports.

(a)(1) In the case of insurers that
issue motor vehicle insurance policies,
provide the information specified in
paragraphs (b) through (g) of this sec-
tion for each State in which the in-
surer, including any subsidiary, did
business during the reporting period if
the insurer is listed in appendix A, or
for each State listed after the insurer’s
name if the insurer is listed in appen-
dix B.

(2) In the case of a motor vehicle
rental or leasing company listed in ap-
pendix C, provide the information spec-
ified in paragraphs (c), (d)(2)(iv), and
(g) of this section for each vehicle type
listed in paragraph (b) of this section,
for each State in which the company,
including any licensee, franchisee, or
subsidiary, did business during the re-
porting period. The information for
each listed company shall include all
relevant information from any Ili-
censee, franchisee, or subsidiary.

(b) For each of the following vehicle
types, provide the information speci-
fied in paragraphs (c) through (g) of
this section for all vehicles of that type
insured by the insurer during the re-
porting period—

(1) Passenger cars.

(2) Multipurpose passenger vehicles.

(3) Light trucks.

(4) Heavy trucks.

(5) Motorcycles.

(c)(1) List the total number of vehicle
thefts for vehicles manufactured in the
1983 or subsequent model years, sub-
divided into model year, model, make,
and line, for this type of motor vehicle.

(2) List the total number of recov-
eries for vehicles manufactured in the
1983 or subsequent model years, sub-
divided into model year, model, make,
and line, for this type of motor vehicle.
Beginning with the report due not later
than October 25, 1987, for each of these
subdivided number of recoveries, indi-
cate how many were:

(1) Recoveries intact;

(ii) Recoveries-in-whole; and

(iii) Recoveries-in-part.

(3) Explain how the theft and recov-
ery data set forth in response to para-
graphs (¢) (1) and (2) of this section
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were obtained by the insurer, and the
steps taken by the insurer to ensure
that these data are accurate and time-
ly.

(4) Explain the use made by the in-
surer of the information set forth in re-
sponse to paragraphs (c) (1) and (2) of
this section, including the extent to
which such information is reported to
national, public, and private entities
(e.g., the Federal Bureau of Investiga-
tion and State and local police). If such
reports are made, state the frequency
and timing of the reporting.

(d)(1) Provide the rating characteris-
tics used by the insurer to establish
the premiums it charges for com-
prehensive insurance coverage for this
type of motor vehicle and the premium
penalties for vehicles of this type con-
sidered by the insurer as more likely to
be stolen. This requirement may be
satisfied by furnishing the pertinent
sections of the insurer’s rate man-
ual(s).

(2) Provide the loss data used by the
insurer to establish the premiums it
charges for comprehensive insurance
coverage for this type of motor vehicle
and the premium penalties it charges
for vehicles of this type it considers as
more likely to be stolen. This require-
ment may be satisfied by providing the
following:

(i) The total number of comprehen-
sive insurance claims paid by the in-
surer during the reporting period;

(ii)(A) The total number of claims
listed in (d)(2)(i) of this section that
arose from a theft;

(B) The insurer’s best estimate of the
percentage of the number listed in
paragraph (d)(2)(ii)(A) of this section
that arose from vehicle thefts, and an
explanation of the basis for the esti-
mate;

(iii) The total amount (in dollars)
paid out by the insurer during the re-
porting period in response to all the
comprehensive claims filed by its pol-
icyholders;

(iv)(A) In the case of insurers listed
in appendix A or B, provide—

(I) The total amount (in dollars) list-
ed under paragraph (d)(2)(iii) of this
section paid out by the insurer as a re-
sult of theft; and

(2) The insurer’s best estimate of the
percentage of the dollar total listed in

§544.6

paragraph (d)(2)(iv)(A)(1) of this section
that arose from vehicle thefts, and an
explanation of the basis for the esti-
mate;

(B) In the case of other insurers sub-
ject to this part, the net losses suffered
by the insurer (in dollars) as a result of
vehicle theft;

(v)(A) The total amount (in dollars)
recovered by the insurer from the sale
of recovered vehicles, major parts re-
covered not attached to the vehicle su-
perstructure, or other recovered parts,
after the insurer had made a payment
listed under paragraph (d)(2)(iv) of this
section.

(B) The insurer’s best estimate of the
percentage of the dollar total listed in
paragraph (d)(2)(v)(A) of this section
that arose from vehicle thefts, and an
explanation of the basis for the esti-
mate;

(vi) An identification of the vehicles
for which the insurer charges com-
prehensive insurance premium pen-
alties, because the insurer considers
such vehicles as more likely to be sto-
len;

(vii) The total number of comprehen-
sive insurance claims paid by the in-
surer for each vehicle risk grouping
identified in paragraph (d)(2)(vi) of this
section during the reporting period,
and the total amount (in dollars) paid
out by the insurer in response to each
of the listed claims totals; and

(viii) The maximum premium adjust-
ments (as a percentage of the basic
comprehensive insurance premium)
made for each vehicle risk grouping
identified in paragraph (d)(2)(vi) of this
section during the reporting period, as
a result of the insurer’s determination
that such vehicles are more likely to
be stolen.

(3) Identify any other rating rules
and plans used by the insurer to estab-
lish its comprehensive insurance pre-
miums and premium penalties for
motor vehicles it considers as more
likely to be stolen, and explain how
such rating rules and plans are used to
establish the premiums and premium
penalties.

(4) Explain the basis for the insurer’s
comprehensive insurance premiums
and the premium penalties charged for
motor vehicles it considers as more
likely to be stolen. This requirement
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may be satisfied by providing the perti-
nent sections of materials filed with
State insurance regulatory officials
and clearly indicating which informa-
tion in those sections is being sub-
mitted in compliance with this para-
graph.

(e) List each action taken by the in-
surer to reduce the premiums it
charges for comprehensive insurance
coverage because of a reduction in
thefts of this type of motor vehicle.
For each action:

(1) State the conditions that must be
satisfied to receive such a reduction
(e.g., installation of antitheft device,
marking of vehicle in accordance with
theft prevention standard, etc.);

(2) State the number of the insurer’s
policyholders and the total number of
vehicles insured by the insurer that re-
ceived this reduction; and

(3) State the difference in average
comprehensive insurance premiums for
those policyholders that received this
reduction versus those policyholders
that did not receive the reduction.

(f) In the case of an insurer that of-
fered a reduction in its comprehensive
insurance premiums for vehicles
equipped with antitheft devices, pro-
vide:

(1) The specific criteria used by the
insurer to determine whether a vehicle
is eligible for the reduction (original
equipment antitheft device, passive
antitheft device, etc.);

(2) The total number of vehicle thefts
for vehicles manufactured in the 1983
or subsequent model years that re-
ceived a reduction under each listed
criterion; and

(3) The total number of recoveries of
vehicles manufactured in the 1983 or
subsequent model years that received a
reduction under each listed criterion.
Beginning with the report due not later
than October 25, 1987, indicate how
many of the total number of recoveries
were—

(i) Recoveries intact;

(ii) Recoveries-in-whole; and

(iii) Recoveries-in-part.

(g)(1) List each action taken by the
insurer to assist in deterring or reduc-
ing thefts of motor vehicles. For each
action, describe the action and explain
why the insurer believed it would be ef-
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fective in deterring or reducing motor
vehicle thefts.

(2)(i) State the insurer’s policy re-
garding the use of used parts to effect
repairs paid for by the insurer on vehi-
cles it insures. Indicate whether the in-
surer required, promoted, allowed, or
forbade the use of used parts in those
repairs.

(ii) In the case of insurers requiring,
promoting, or allowing the use of used
parts to make repairs paid for by the
insurer on vehicles it insures, indicate
the precautions taken by or on behalf
of the insurer to identify the origin of
those used parts.

[62 FR 76, Jan. 2, 1987, as amended at 55 FR
25610, June 22, 1990]

§544.7 Incorporating previously filed
documents.

(a) In any report required by this
part, an insurer may incorporate by
reference any document or portion
thereof previously filed with any Fed-
eral or State agency or department
within the past four years.

(b) An insurer that incorporates by
reference a document not previously
submitted to the National Highway
Traffic Safety Administration shall ap-
pend that document or the pertinent
sections of that document to its report,
and clearly indicate on the cover or
first page of the document or pertinent
section the regulatory requirement in
response to which the document is
being submitted.

(c) An insurer that incorporates by
reference a document shall clearly
identify the document and the specific
portions thereof sought to be incor-
porated, and, in the case of a document
previously submitted to the National
Highway Traffic Safety Administra-
tion, indicate the date on which the
document was submitted to the agency
and the person whose signature ap-
peared on the document.

APPENDIX A TO PART 544—ISSUERS OF
MOTOR VEHICLE INSURANCE POLICIES
SUBJECT TO THE REPORTING RE-
QUIREMENTS IN KEACH STATE IN
WHICH THEY DO BUSINESS

Allstate Insurance Group

American Family Insurance Group
American International Group

Auto Club Enterprise Insurance Group
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Auto-Owners Insurance Group

Berkshire Hathaway/GEICO
Group

Erie Insurance Group

Farmers Insurance Group

Hartford Insurance Group

Liberty Mutual Insurance Companies

Metropolitan Life Auto & Home Group

Mercury General Group

Nationwide Group

Progressive Group

State Farm Group

Travelers Companies

USAA Group

[76 FR 41140, July 13, 2011]

Corporation

APPENDIX B TO PART 544—ISSUERS OF
MOTOR VEHICLE INSURANCE POLICIES
SUBJECT TO THE REPORTING RE-
QUIREMENTS ONLY IN DESIGNATED
STATES

Alfa Insurance Group (Alabama)

Auto Club (Michigan)

Commerce Group, Inc. (Massachusetts)

Kentucky Farm Bureau Group (Kentucky)

New Jersey Manufacturers Group (New Jer-
sey)

Safety Group (Massachusetts)

Southern Farm Bureau Group (Arkansas,
Mississippi)

Tennessee Farmers Companies (Tennessee)

[76 FR 41140, July 13, 2011]

APPENDIX C TO PART 544—MOTOR VEHI-
CLE RENTAL AND LEASING COMPA-
NIES (INCLUDING LICENSEES AND
FRANCHISEES) SUBJECT TO THE RE-
PORTING REQUIREMENTS OF PART
544

Avis Budget Group (subsidiary of Cendant)

Dollar Thrifty Automotive Group

Enterprise Holding Inc./Enterprise Rent-A-
Car Company

Hertz Rent-A-Car Division (subsidiary of The
Hertz Corporation)

U-Haul International,
AMERCO)

[76 FR 41140, July 13, 2011]

PART 545—FEDERAL MOTOR VEHI-
CLE THEFT PREVENTION STAND-
ARD PHASE-IN AND SMALL-VOL-
UME LINE REPORTING REQUIRE-
MENTS

Inc. (Subsidiary of

Sec.
545.1
545.2
545.3
545.4
545.5

Scope.

Purpose.
Applicability.
Response to inquiries.
Definitions.

§545.4

545.6 Reporting requirements for vehicles
listed in §541.3(a)(1).

545.7 Reporting requirements for vehicles
listed in §541.3(b)(2).

545.8 Records.

545.9 Petition to extend period to file re-
port.

AUTHORITY: 49 U.S.C. 322, 33101, 33102, 33103,
33104, 33105; delegation of authority at 49
CFR 1.50.

SOURCE: 70 FR 28851, May 19, 2005, unless
otherwise noted.

§545.1 Scope.

This part establishes requirements
for manufacturers of motor vehicles to
respond to NHTSA inquiries, to submit
reports, and to maintain records re-
lated to the reports, concerning the
number of vehicles that meet the re-
quirements of 49 CFR part 541, and the
number of vehicles that are excluded
from the requirements of 49 CFR part
541 pursuant to 49 CFR 541.3(b)(2).

[72 FR 46176, Aug. 17, 2007]

§545.2 Purpose.

The purpose of these requirements is
to assist the National Highway Traffic
Safety Administration in determining
whether a manufacturer has complied
with the requirements of 49 CFR 541.5.

§545.3 Applicability.

This subpart applies to manufactur-
ers of motor vehicles.

§545.4 Response to inquiries.

(a) At any time prior to August 31,
2007, each manufacturer must, upon re-
quest from the Office of Vehicle Safety
Compliance, provide information iden-
tifying the vehicles (by make, model,
and vehicle identification number) that
have been certified as complying with
the requirements of 49 CFR part 541.
The manufacturers designation of a ve-
hicle as a certified vehicle is irrev-
ocable.

(b) At any time prior to August 31,
2007, each manufacturer must, upon re-
quest from the Office of Vehicle Safety
Compliance, provide information iden-
tifying the vehicles (by make, model,
and vehicle identification number) that
are excluded from the requirements of
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§545.5

49 CFR part 541 pursuant to 49 CFR
541.3(b)(2).

[70 FR 28851, May 19, 2005, as amended at 72
FR 46176, Aug. 17, 2007]

§545.5 Definitions.

Production year means the 12-month
period between September 1 of 2006 and
August 31, 2007, inclusive.

Small-volume line means a line with
an annual production of not more than
3,500 vehicles.

§545.6 Reporting requirements for ve-
hicles listed in § 541.3(a)(1).

(a) General reporting requirements.
Within 60 days after the end of the pro-
duction year ending August 31, 2007,
each manufacturer shall submit a re-
port to the National Highway Traffic
Safety Administration concerning its
compliance with 49 CFR part 541 for ve-
hicles listed in §541.3(a)(1) that were
manufactured between September 1,
2006 and August 31, 2007. Each report
must—

(1) Identify the manufacturer;

(2) State the full name, title, and ad-
dress of the official responsible for pre-
paring the report;

(3) Identify the production year being
reported on;

(4) Contain a statement regarding
whether or not the manufacturer com-
plied with the requirements of 49 CFR
part 541 for the period covered by the
report, and the basis for that state-
ment;

(5) Provide the information specified
in paragraph (b) of this section;

(6) Be written in the English lan-
guage; and

(7) Be submitted to: Administrator,
National Highway Traffic Safety Ad-
ministration, Room, 400 7th Street,
SW., Washington, DC 20590.

(b) Report content—(1) Basis for State-
ment of Compliance. Each manufacturer
shall provide the number of motor ve-
hicles listed in §541.3(a)(1) that were
manufactured between September 1,
2006 and August 31, 2007 (excluding
those motor vehicles that were subject
to the requirements of 49 CFR part 541
before September 1, 2006).

(2) Production. Each manufacturer
shall provide (1) the number of motor
vehicles manufactured between Sep-
tember 1, 2006 and August 31, 2007 (ex-

49 CFR Ch. V (10-1-12 Edition)

cluding those motor vehicles that were
subject to the requirements of 49 CFR
part 541 before September 1, 2006), that
meet the requirements of 49 CFR 541.5;
and (2) the number of motor vehicles
manufactured between September 1,
2006 and August 31, 2007 (excluding
those motor vehicles that were subject
to the requirements of 49 CFR part 541
before September 1, 2006), that are ex-
empt from 49 CFR part 541 pursuant to
49 CFR part 543.

(3) Statement regarding compliance.
Each manufacturer must provide a
statement regarding whether or not
the manufacturer complied with 49
CFR 541.5 requirements as applicable to
the period covered by the report, and
the basis for that statement.

[70 FR 28851, May 19, 2005, as amended at 72
FR 46176, Aug. 17, 2007]

§545.7 Reporting requirements for ve-
hicles listed in § 541.3(b)(2).

(a) General reporting requirements.
Within 60 days after the end of the pro-
duction year ending August 31, 2007,
each manufacturer must submit a re-
port to the National Highway Traffic
Safety Administration concerning
small-volume lines that were manufac-
tured between September 1, 2006 and
August 31, 2007. Each report must—

(1) Identify the manufacturer;

(2) State the full name, title, and ad-
dress of the official responsible for pre-
paring the report;

(3) Identify the production year being
reported on;

(4) Provide the information specified
in paragraph (b) of this section;

(5) Be written in the English lan-
guage; and

(6) Be submitted to: Administrator,
National Highway Traffic Safety Ad-
ministration, Room, 400 7th Street,
SW., Washington, DC 20590.

(b) Report content. Within 60 days
after the end of the production year
ending August 31, 2007, each manufac-
turer shall provide: (1) The name of
each small-volume line the manufac-
turer produces; (2) the number of motor
vehicles in each small-volume line the
manufacturer produced.

[70 FR 28851, May 19, 2005, as amended at 72
FR 46176, Aug. 17, 2007]
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§545.8 Records.

Each manufacturer shall maintain
records of the Vehicle Identification
Number for each vehicle for which in-
formation is reported under
§§545.6(b)(2) and 545.7(b)(2) until Decem-
ber 31, 2008.

§545.9 Petition to extend period to file
report.

A manufacturer may petition for ex-
tension of time to submit a report
under this part. A petition will be
granted only if the petitioner shows
good cause for the extension and if the
extension is consistent with the public
interest. The petition must be received
not later than 15 days before expiration
of the time stated in §545.5(a). The fil-
ing of a petition does not automati-
cally extend the time for filing a re-
port. The petition must be submitted
to: Administrator, National Highway
Traffic Safety Administration, 400 7th
Street, SW., Washington, DC 20590.

PART 551—PROCEDURAL RULES

Subpart A—General

Sec.
551.1 Scope.

Subpart B [Reserved]

Subpart C—Submittals in Writing

551.31
551.33
551.35
561.37

Form of communications.
Address of communications.
Subscription of communications.
Language of communications.

Subpart D—Service of Process on Foreign
Manufacturers and Importers

DESIGNATION OF AN AGENT FOR SERVICE OF
PROCESS

551.45 What is the purpose of this subpart?

551.46 Who must comply with this subpart
and when?

551.47 Who may serve as an agent for a for-
eign manufacturer?

551.48 May an official of a foreign manufac-
turer serve as its agent?

551.49 May a foreign manufacturer replace
its agent?

551.50 May more than one foreign manufac-
turer designate the same person as
agent?

551.51 May an agent assign performance of
its functions to another individual or en-
tity?

§551.1

551.52 How long will a foreign manufactur-
er’s designation of agent remain in ef-
fect?

FORM AND CONTENTS OF DESIGNATION

551.63 What is the required format for a des-
ignation?

5561.54 What are the required contents for a
designation?

551.55 What information must a Designation
by Foreign Manufacturer contain?

551.56 What information must an Accept-
ance by Agent contain?

551.57 Who may sign the Designation by
Foreign Manufacturer?

551.58 Who may sign the Acceptance by
Agent?

551.59 May the same individual sign both
the Designation by Foreign Manufac-
turer and Acceptance by Agent?

5561.60 When must the Designation by For-
eign Manufacturer be signed?

551.61 When must the Acceptance by Agent
be signed?

551.62 Where should a foreign manufacturer
mail the designation?

551.63 May a foreign manufacturer submit a
designation by email or facsimile?

551.64 What if designation documents sub-
mitted by a foreign manufacturer do not
comply with this subpart?

551.66 What if a foreign manufacturer
changes its name, address or product
names or marks?

METHOD OF SERVICE OF PROCESS

551.66 What is the legal effect of service of
process on an agent?

551.67 Where and how may an agent be
served?

551.68 What if an agent cannot be served?

AUTHORITY: Secs. 110(e), 119, 80 Stat. 719,
728 (15 U.S.C. 1399, 1407); 23 U.S.C. 315, 401-404;
delegation of authority, 31 FR 13952, 32 FR
5606.

SOURCE: 33 FR 19700, Dec. 25, 1968, unless
otherwise noted. Redesignated at 35 FR 5118,
Mar. 26, 1970.

Subpart A—General

§551.1 Scope.

This part contains rules of procedure
generally applicable to the transaction
of official business under the National
Traffic and Motor Vehicle Safety Act
of 1966, the Motor Vehicle Information
and Cost Savings Act, and the Highway
Safety Act of 1966. These rules apply in
addition to the rules governing specific
proceedings. In case of inconsistency
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§551.31

with these general rules, the specific
rules prevail.

[33 FR 19700, Dec. 25, 1968. Redesignated at 35
FR 5118, Mar. 26, 1970, and amended at 38 FR
20086, July 27, 1973]

Subpart B [Reserved]
Subpart C—Submittals in Writing

§551.31 Form of communications.

Any communication in writing relat-
ing to official business (including for-
mal documents) shall be on opaque and
durable paper not larger than 9 by 14
inches in size. Tables, charts, or origi-
nals of other documents that are at-
tached to communications shall be
folded to this size, if possible. The left
margin of communications shall be at
least 1%2 inches wide, and if a commu-
nication is bound, it shall be bound on
the left side. All copies submitted shall
be legible.

§551.33 Address of communications.

Unless otherwise specified, commu-
nications shall be addressed to the Ad-
ministrator, National Highway Traffic
Safety Administration, U.S. Depart-
ment of Transportation, 400 Seventh
Street SW., Washington, DC 20590.
Communications may not be addressed
to a staff member’s private address.

[36 FR 1147, Jan. 23, 1971; 38 FR 20086, July 27,
1973]

§551.35 Subscription of communica-
tions.

Each communication shall be signed
in ink and shall disclose the full legal
name and the address of the person
signing it and, if he is an agent, of his
principal.

§551.37 Language of communications.

Communications and attachments
thereto shall be in English. Any matter
written in a foreign language will be
considered only if accompanied by a
translation into English. A translation
shall bear a certificate by the trans-
lator certifying that he is qualified to
make the translation; that the trans-
lation is complete except as otherwise
clearly indicated; and that it is accu-
rate to the best of the translator’s
knowledge and belief. The translator
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shall sign the certificate in ink and
state his full legal name, occupation,
and address.

Subpart D—Service of Process on
Foreign Manufacturers and
Importers

SOURCE: 70 FR 45567, Aug. 8, 2005, unless
otherwise noted.

AUTHORITY: 49 U.S.C. 30164.

DESIGNATION OF AN AGENT FOR SERVICE
OF PROCESS

§551.45 What is the purpose of this
subpart?

The purpose of this subpart is to es-
tablish a procedure for foreign manu-
facturers, assemblers and importers of
motor vehicles and motor vehicle
equipment to designate an agent in the
United States on whom service of ad-
ministrative or judicial notices or
processes may be made.

§551.46 Who must comply with this
subpart and when?

(a) All foreign manufacturers, assem-
blers, and importers of motor vehicles
or motor vehicle equipment (herein-
after referred to as ‘‘foreign manufac-
turers’’) must comply with this subpart
before offering a motor vehicle or item
of motor vehicle equipment for impor-
tation into the United States.

(b) Unless and until a foreign manu-
facturer appoints an agent in accord-
ance with the requirements of this sub-
part, it may not import motor vehicles
or motor vehicle equipment into the
United States.

§551.47 Who may serve as an agent for
a foreign manufacturer?

Only an individual, a domestic firm
or a domestic corporation that is a per-
manent resident of the United States
may serve as an agent under this sub-
part.

§551.48 May an official of a foreign
manufacturer serve as its agent?

(a) Generally no; an agent must be a
permanent resident of the TUnited
States. Typically officials of foreign
manufacturers and importers are not
United States residents.

188



Nat’l Highway Traffic Safety Admin., DOT

(b) Occasionally an official of a for-
eign manufacturer also serves as an of-
ficial of a domestic firm or corporation
or is a permanent resident of the
United States. In such cases, the offi-
cial may serve as agent and sign the
designation documents both on behalf
of the foreign manufacturer and as
agent. However, the foreign manufac-
turer must submit to NHTSA, along
with the designation documents, a let-
ter explaining that the individual sign-
ing the designation is both an official
of the foreign manufacturer with au-
thority to appoint an agent and a per-
manent resident of the United States
or official of a domestic firm or cor-
poration. If NHTSA does not receive an
explanatory letter at the same time it
receives the designation, the agency
will deem the designation insufficient
under this subpart and reject the sub-
mission.

§551.49 May a foreign manufacturer
replace its agent?

(a) Yes, a foreign manufacturer may
replace its agent in the same way it
originally designated the agent. It
must submit designation documents
that meet the form and content re-
quirements identified in the following
section of this subpart. Until NHTSA
receives designation documents meet-
ing those requirements or a letter
withdrawing an existing designation,
the individual or domestic corporation
originally designated will continue to
serve as its agent for service of process.

(b) A foreign manufacturer that has
withdrawn but not replaced its agent
may not continue to import motor ve-
hicles or motor vehicle equipment into
the United States. In order to do so, it
must appoint a new agent in accord-
ance with the requirements of this sub-
part.

§551.50 May more than one foreign
manufacturer designate the same
person as agent?

Yes, any number of foreign manufac-
turers separately may designate the
same person as agent.

§551.54

§551.51 May an agent assign perform-
ance of its functions to another in-
dividual or entity?

No, an agent may not assign perform-
ance of its functions.

§551.52 How long will a foreign manu-
facturer’s designation of agent re-
main in effect?

(a) A designation of agent remains in
effect until replaced or withdrawn by a
foreign manufacturer.

(b) A foreign manufacturer that has
withdrawn but not replaced its agent
may not continue to import motor ve-
hicles or motor vehicle equipment into
the United States. In order to do so, it
must appoint a new agent in accord-
ance with the requirements of this sub-
part.

FORM AND CONTENTS OF DESIGNATION

§551.53 What is the required format
for a designation?

(a) All documents submitted under
this subpart must be:

(1) Original documents;

(2) Written in English; and

(3) Signed in ink.

(b) For each signature, the document
must indicate in English:

(1) The date of signature; and

(2) The name and title of the indi-
vidual who signed the document.

(c) As long as documents submitted
by a foreign manufacturer and its
agent contain all required information
(identified in §§551.54, 551.55 and 551.56
below), there is no mandatory format
for the designation

(d) NHTSA encourages foreign manu-
facturers to use the suggested designa-
tion form set forth in the appendix to
this subpart. If completed and executed
properly by both a foreign manufac-
turer and its agent, this form will com-
ply fully with the requirements of
§§551.563 through 551.65.

§551.54 What are the required con-
tents for a designation?

The suggested designation form set
forth in the Appendix, if completed and
signed properly by a foreign manufac-
turer and its agent, contains all of the
information necessary to create a valid
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designation under this subpart. Specifi-
cally, a valid designation must con-
tain:

(a) A Designation by Foreign Manu-
facturer; and

(b) An Acceptance by Agent.

§551.55 What information must a Des-
ignation by Foreign Manufacturer
contain?

A Designation by Foreign Manufac-
turer must contain:

(a) A statement that the designation
is in valid form and binding on the for-
eign manufacturer under the laws, cor-
porate bylaws or other requirements
governing the making of designations
at the place and time where it is made;

(b) The full legal name, principal
place of business and mailing address
of the foreign manufacturer;

(c) All trade or brand names, marks,
logos or other designations of origin
under which the foreign manufactur-
er’s products will be sold; and

(d) The signature in ink, and the
name and title of the official or em-
ployee signing the designation on be-
half of the foreign manufacturer, who
must have authority to appoint an
agent.

§551.56 What information must an Ac-
ceptance by Agent contain?

An Acceptance by Agent must con-
tain:

(a) The full legal name, mailing ad-
dress and telephone number of the
agent;

(b) A statement that the agent ac-
cepts the designation and understands
that (s)he may not assign performance
of the agent’s functions under the des-
ignation to another person or entity,
and that the designation shall remain
in effect until it is withdrawn or re-
placed by the foreign manufacturer;

(c) The signature in ink of the agent,
or an official or employee of the do-
mestic firm or corporation serving as
the agent, who must authority to sign
for the firm or corporation; and

(d) The name and title of the indi-
vidual signing the acceptance.

§551.57 Who may sign the Designation
by Foreign Manufacturer?

Only an official or employee of the
foreign manufacturer with authority to
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appoint an agent may sign the Des-
ignation by Foreign Manufacturer.

§551.58 Who may sign the Acceptance
by Agent?

Only the agent, in the case of an indi-
vidual, or an official or employee, in
the case of a domestic firm or corpora-
tion serving as the agent with author-
ity to sign for that firm of corporation,
may sign the Acceptance of Agent.

§551.59 May the same individual sign
both the Designation by Foreign
Manufacturer and Acceptance by
Agent?

(a) Generally no; the Designation by
Manufacturer must be signed by an of-
ficial or employee of the foreign manu-
facturer and the Acceptance by Agent
must be signed by the foreign manufac-
turer’s agent, in the case of an indi-
vidual, or by an official or employee, in
the case of a domestic firm or corpora-
tion serving as its agent.

(b) Occasionally an official of a for-
eign manufacturer also serves as an of-
ficial of a domestic firm or corporation
or is a permanent resident of the
United States. In such cases, the offi-
cial may serve as agent and sign the
designation documents both on behalf
of the foreign manufacturer and as
agent. However, the foreign manufac-
turer must submit to NHTSA, along
with the designation documents, a let-
ter explaining that the individual sign-
ing the designation is both an official
of the foreign manufacturer with au-
thority to appoint an agent and a per-
manent resident of the United States
or official of a domestic firm or cor-
poration. If NHTSA does not receive an
explanatory letter at the same time it
receives the designation, the agency
will deem the designation insufficient
under this subpart and reject the sub-
mission.

§551.60 When must the Designation by
Foreign Manufacturer be signed?

(a) The foreign manufacturer must
sign the Designation by Foreign Manu-
facturer on or before the date that the
agent signs the Acceptance by Agent.
It is not possible for an individual or
entity to accept a designation as agent
until on or after the date on which a
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foreign manufacturer makes the des-
ignation.

(b) If the Designation by Foreign
Manufacturer is dated after the Ac-
ceptance by Agent, NHTSA will deem
the designation insufficient under this
subpart and reject the submission.

§551.61 When must the Acceptance by
Agent be signed?

(a) The agent, in the case of an indi-
vidual, or an employee or official, in
the case of a domestic firm or corpora-
tion serving as agent, must sign the
Acceptance by Agent on or after the
date that the manufacturer signs the
Designation by Foreign Manufacturer.
It is not possible for an individual or
entity to accept a designation as agent
until on or after the date on which the
foreign manufacturer makes the des-
ignation.

(b) If the Acceptance by Agent is
dated before the Designation by For-
eign Manufacturer, NHTSA will deem
the designation insufficient under this
subpart and reject the submission.

§551.62 Where should a foreign manu-
facturer mail the designation?

Foreign manufacturers must mail
their designations to the Office of the
Executive Secretariat, National High-
way Traffic Safety Administration,
Room 5221, 400 Seventh Street, SW,
Washington, DC 20590. No other NHTSA
office is authorized to accept designa-
tion documents. To avoid delays, the
agency suggests using express mail
services.

§551.63 May a foreign manufacturer
submit a designation by email or
facsimile?

No, the statute requires designation
documents submitted by foreign manu-
facturers to contain original ink signa-
tures. NHTSA will reject designation
documents submitted via email or fac-
simile, as they do not satisfy this re-
quirement.

§551.68

§551.64 What if designation docu-
ments submitted by a foreign manu-
facturer do not comply with this
subpart?

Designations of agent are binding on
the foreign manufacturer even when
their form and contents do not comply
with this subpart, unless rejected by
the agency.

§551.65 What if a foreign manufac-
turer changes its name, address or
product names or marks?

(a) A foreign manufacturer must pro-
vide written notice to NHTSA of any
changes in its name, address or marks,
trade names, or other designations of
origin appearing on its products.

(b) Foreign manufacturers should
mail notices to the Office of the Execu-
tive Secretariat, National Highway
Traffic Safety Administration, Room
5221, 400 Seventh Street, SW., Wash-
ington, DC 20590. To avoid delays, the
agency suggests using express mail
services.

METHOD OF SERVICE OF PROCESS

§551.66 What is the legal effect of serv-
ice of process on an agent?

Service on an agent of administrative
or judicial notices or process is deemed
to be service on a manufacturer.

§551.67 Where and how may an agent
be served?

An agent may be served at the
agent’s office or usual place of resi-
dence, by registered or certified mail
addressed to the agent with return re-
ceipt requested, or by any other man-
ner authorized by law.

§551.68 What if an agent cannot be
served?

If an agent cannot be served because
the agent cannot be located, has ceased
to exist or does not receive correctly
addressed mail, service may be made
by posting the notice or process in the
Office of the Secretary of Transpor-
tation.
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APPENDIX: SUGGESTED DESIGNATION
OF AGENT FOR SERVICE OF PROCESS
UNDER 49 U.S.C. § 30164 and 49 C.F.R. Part 551, Subpart D

PART A: DESIGNATION BY FOREIGN MANUFACTURER

Pursuant to 49 U.S.C. § 30164 and 49 C.F.R. Part 551, Subpart D, the Foreign Manufacturer listed below
hereby designates the following Agent on whom service of all administrative and judicial processes and
notices may be made. This designation is for service of process only and for no other purpose. It shall
remain in effect until it is withdrawn or another Agent is designated in accordance with the requirements
of 49 U.S.C. § 30164 and 49 C.F.R. Part 551, Subpart D.

The Manufacturer identified below hereby certifies:

1. This designation is in valid form and binding on the Manufacturer under the laws, corporate
bylaws or other requirements governing the making of designations at the place and time where it
is made.

2. The full legal name, principal place of business and mailing address of the Manufacturer are:

3. The Manufacturer’s products will be sold under the following trade or brand names, marks, logos
or other designations of origin (List all names, marks, logos or designations):

4. The full legal name, principal place of business, mailing address and telephone number of the

Agent are:

By: / /
Signature of Manufacturer’s Authorized Representative Month / Day / Year
Printed Name Title

PART B: ACCEPTANCE BY AGENT

The undersigned hereby accepts appointment as Agent solely for the purpose of service of process on
the Manufacturer under 49 U.S.C. § 30164 and 49 C.F.R. Part 551, Subpart D. | understand that this
appointment shall remain in effect until withdrawn or replaced by the Manufacturer in accordance with the
requirements of 49 U.S.C. § 30164 and 49 C.F.R. Part 551, Subpart D. | understand also that | may not
assign performance of my functions under this Designation to another person.

By: / /
Signature of Agent Month / Day / Year
(Date of acceptance must be
on or after date of designation)

Printed Name Title
TO AVOID DELAYS, LEAVE NO SPACES BLANK; DO NOT SEND VIA FACSIMILE OR EMAIL

Mail original documents with ink signatures only to: Office of the Executive Secretariat, National
Highway Traffic Safety Administration, Room 5221, 400 Seventh Street, SW, Washington, DC 20590
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PART 552—PETITIONS FOR RULE-
MAKING, DEFECT, AND NON-
COMPLIANCE ORDERS

Subpart A—General

Sec.
552.1
552.2
552.3
552.4
552.5
552.6

Scope.

Purpose.

General.

Requirements for petition.

Improperly filed petitions.

Technical review.

552.7 Public meeting.

552.8 Notification of agency action on the
petition.

552.9 Grant of petition.

552.10 Denial of petition.

Subpart B—Petitions for Expedited Rule-
making To Establish Dynamic Auto-
matic Suppression System Test Proce-
dures for Federal Motor Vehicle Safety
Standard No. 208, Occupant Crash
Protection

552.11
552.12
552.13

Application.
Definitions.

Form of petition.
552.14 Content of petition.
562.15 Processing of petition.

AUTHORITY: 49 U.S.C. 30111, 30118, 30162; del-
egation of authority at 49 CFR 1.50.

SOURCE: 40 FR 42014, Sept. 10, 1975, unless
otherwise noted.

Subpart A—General

§552.1 Scope.

This part establishes procedures for
the submission and disposition of peti-
tions filed by interested persons pursu-
ant to 49 U.S.C. Chapters 301, 305, 321,
323, 325, 327, 329 and 331 to initiate rule-
making or to make a decision that a
motor vehicle or item of replacement
equipment does not comply with an ap-
plicable Federal motor vehicle safety
standard or contains a defect which re-
lates to motor vehicle safety.

[60 FR 17267, Apr. 5, 1995]

§552.2 Purpose.

The purpose of this part is to enable
the National Highway Traffic Safety
Administration to identify and respond
on a timely basis to petitions for rule-
making or defect or noncompliance de-
cisions, and to inform the public of the

§552.5

procedures following in response to
such petitions.

[60 FR 17267, Apr. 5, 1995]

§552.3 General.

Any interested person may file with
the Administrator a petition request-
ing him:

(a) To commence a proceeding re-
specting the issuance, amendment or
revocation of a motor vehicle safety
standard, or

(b) To commence a proceeding to de-
cide whether to issue an order con-
cerning the notification and remedy of
a failure of a motor vehicle or item of
replacement equipment to comply with
an applicable motor vehicle safety
standard or a defect in such vehicle or
equipment that relates to motor vehi-
cle safety.

[60 FR 17267, Apr. 5, 1995]

§552.4 Requirements for petition.

A petition filed under this part
should be addressed and submitted to:
Administrator, National Highway Traf-
fic Safety Administration, 400 Seventh
Street, S.W., Washington, DC 20590.
Each petition filed under this part
must:

(a) Be written in the English lan-
guage;

(b) Have, preceding its text, a head-
ing that includes the word ‘‘Petition’’;

(c) Set forth facts which it is claimed
establish that an order is necessary;

(d) Set forth a brief description of the
substance of the order which it is
claimed should be issued; and

(e) Contain the name and address of
the petitioner.

§552.5 Improperly filed petitions.

(a) A petition that is not addressed as
specified in §552.4, but that meets the
other requirements of that section, will
be treated as a properly filed petition,
received as of the time it is discovered
and identified.

(b) A document that fails to conform
to one or more of the requirements of
§5562.4(a) through (e) will not be treated
as a petition under this part. Such a
document will be treated according to
the existing correspondence or other
appropriate procedures of the NHTSA,
and any suggestions contained in it
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will be considered at the discretion of
the Administrator or his delegate.

§552.6 Technical review.

The appropriate Associate Adminis-
trator conducts a technical review of
the petition. The technical review may
consist of an analysis of the material
submitted, together with information
already in the possession of the agency.
It may also include the collection of
additional information, or a public
meeting in accordance with §552.7.

[60 FR 17267, Apr. 5, 1995]

§552.7 Public meeting.

If the Associate Administrator de-
cides that a public meeting on the sub-
ject of the petition would contribute to
the determination whether to com-
mence a proceeding, he issues a notice
of public meeting for publication in the
FEDERAL REGISTER to advise interested
persons of the time, place, and subject
matter of the public meeting and invite
their participation. Interested persons
may submit their views and evidence
through oral or written presentations,
or both. There is no cross examination
of witnesses. A transcript of the meet-
ing is kept and exhibits may be accept-
ed as part of the transcript. Sections
556 and 557 of title 5, U.S.C., do not
apply to meetings held under this part.
The Chief Counsel designates a member
of his staff to serve as legal officer at
the meeting.

§552.8 Notification of agency action
on the petition.

After considering the technical re-
view conducted under §552.6, and tak-
ing into account appropriate factors,
which may include, among others, allo-
cation of agency resources, agency pri-
orities and the likelihood of success in
litigation which might arise from the
order, the Administrator will grant or
deny the petition. NHTSA will notify
the petitioner of the decision to grant
or deny the petition within 120 days
after its receipt of the petition.

[60 FR 17267, Apr. 5, 1995]

§552.9 Grant of petition.

(a) If a petition for rulemaking with
respect to a motor vehicle safety
standard is granted, a rulemaking pro-

49 CFR Ch. V (10-1-12 Edition)

ceeding is promptly commenced in ac-
cordance with applicable NHTSA and
statutory procedures. The granting of
such a petition and the commencement
of a rulemaking proceeding does not
signify, however, that the rule in ques-
tion will be issued. A decision as to the
issuance of the rule is made on the
basis of all available information de-
veloped in the course of the rule-
making proceeding, in accordance with
statutory criteria.

(b) If a petition with respect to a
noncompliance or a defect is granted, a
proceeding to determine the existence
of the noncompliance or defect is
promptly commenced by the initiation
of an investigation by the Office of
Standards Enforcement or the Office of
Defects Investigation, as appropriate.

§552.10 Denial of petition.

If a petition is denied, a FEDERAL
REGISTER notice of the denial is issued
within 45 days of the denial, setting
forth the reasons for denial of the peti-
tion.

Subpart B—Petitions for Expedited
Rulemaking To Establish Dy-
namic Automatic Suppression
System Test Procedures for
Federal Motor Vehicle Safety
Standard No. 208, Occupant
Crash Protection

SOURCE: 656 FR 30744, May 12, 2000, unless
otherwise noted.

§552.11 Application.

This subpart establishes procedures
for the submission and disposition of
petitions filed by interested parties to
initiate rulemaking to add a test pro-
cedure to 49 CFR 571.208, S28.

§552.12 Definitions.

For purposes of this subpart, the fol-
lowing definitions apply:

(a) Dynamic automatic suppression sys-
tem (DASS) means a portion of an air
bag system that automatically con-
trols whether or not the air bag de-
ploys during a crash by:

(1) Sensing the location of an occu-
pant, moving or still, in relation to the
air bag;
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(2) Interpreting the occupant charac-
teristics and location information to
determine whether or not the air bag
should deploy; and

(3) Activating or suppressing the air
bag system based on the interpretation
of characteristics and occupant loca-
tion information.

(b) Automatic suppression zone (ASZ)
means a three-dimensional zone adja-
cent to the air bag cover, specified by
the vehicle manufacturer, where air
bag deployment will be suppressed by
the DASS if a vehicle occupant enters
the zone under specified conditions.

(c) Standard No. 208 means 49 CFR
571.208.

§552.13 Form of petition.

Each petition filed under this subpart
shall—

(a) Be submitted to: Administrator,
National Highway Traffic Safety Ad-
ministration, 400 Seventh Street, S.W.,
Washington, DC 20590.

(b) Be written in the English lan-
guage.

(c) State the name and address of the
petitioner.

(d) Set forth in full the data, views
and arguments of the petitioner sup-
porting the requested test procedure,
including all of the content informa-
tion specified by §552.14. Any docu-
ments incorporated by reference in the
procedure shall be submitted with the
petition.

(e) Specify and segregate any part of
the information and data submitted
that the petitioner wishes to have
withheld from public disclosure in ac-
cordance with part 512 of this chapter
including, if requested, the name and
address of the petitioner.

(f) Not request confidential treat-
ment for the requested test procedure
and, to the extent confidential treat-
ment is requested concerning a par-
ticular DASS or data and analysis sub-
mitted in support of the petition, pro-
vide a general non-confidential descrip-
tion of the operation of the DASS and
of the data and analysis supporting the
petition.

(g) Set forth a requested effective
date and be submitted at least nine
months before that date.

§552.14

§552.14 Content of petition.

The petitioner shall provide the fol-
lowing information:

(a) A set of proposed test procedures
for S28.1, S28.2, S28.3, and S28.4 of
Standard No. 208 which the petitioner
believes are appropriate for assessing a
particular DASS.

(1) For S28.1 of Standard No. 208, the
petitioner shall specify at least one
specific position for the Part 572, sub-
part O bth percentile female dummy
that is:

(i) Outside but adjacent to the ASZ,
and

(ii) Representative of an unbelted oc-
cupant position that is likely to occur
during a frontal crash.

(2) For S28.2 of Standard No. 208, the
petitioner shall specify at least one
specific position for the Part 572 Sub-
part P 3-year-old child dummy and at
least one specific position for the Part
572 Subpart N 6-year-old child dummy
that are:

(i) Outside but adjacent to the ASZ,
and

(ii) Representative of unbelted occu-
pant positions that are likely to occur
during a frontal crash where pre-crash
braking occurs.

(3) For S28.3 of Standard No. 208, the
petitioner shall specify a procedure
which tests the operation of the DASS
by moving a test device toward the
driver air bag in a manner that simu-
lates the motion of an unbelted occu-
pant during pre-crash braking or other
pre-crash maneuver. The petitioner
shall include a complete description,
including drawings and instrumenta-
tion, of the test device employed in the
proposed test. The petitioner shall in-
clude in the procedure a means for de-
termining whether the driver air bag
was suppressed before any portion of
the specified test device entered the
ASZ during the test. The procedure
shall also include a means of deter-
mining when the specified test device
occupies the ASZ.

(4) For S28.4 of Standard No. 208, the
petitioner shall specify a procedure
which tests the operation of the DASS
by moving a test device toward the
passenger air bag in a manner that
simulates the motion of an unbelted
occupant during pre-crash braking or
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other pre-crash maneuver. The peti-
tioner shall include a complete descrip-
tion, including drawings and instru-
mentation, of the test device employed
in the proposed test. The petitioner
shall include in the procedure a means
for determining whether the passenger
air bag was suppressed before any por-
tion of the specified test device entered
the ASZ during the test. The procedure
shall also include a means of deter-
mining when the specified test device
occupies the ASZ.

(b) A complete description and expla-
nation of the particular DASS that the
petitioner Dbelieves will be appro-
priately assessed by the recommended
test procedures. This shall include:

(1) A description of the logic used by
the DASS in determining whether to
suppress the air bag or allow it to de-
ploy. Such description shall include
flow charts or similar materials out-
lining the operation of the system
logic, the system reaction time, the
time duration used to evaluate whether
the air bag should be suppressed or de-
ployed, changes, if any, in system per-
formance based on the size of an occu-
pant and vehicle speed, and a descrip-
tion of the size and shape of the zone
where under similar circumstances and
conditions the DASS may either allow
or suppress deployment. Such descrip-
tion shall also address whether and
how the DASS discriminates between
an occupant’s torso or head entering
the ASZ as compared to an occupant’s
hand or arm, and whether and how the
DASS discriminates between an occu-
pant entering the ASZ and an inani-
mate object such as a newspaper or ball
entering the ASZ.

(2) Detailed specifications for the size
and shape of the ASZ, including wheth-
er the suppression zone is designed to
change size or shape depending on the
vehicle speed, occupant size, or other
factors.

(c) Analysis and data supporting the
appropriateness, repeatability, repro-
ducibility and practicability of each of
the proposed test procedures.

(1) For the procedures proposed for
inclusion in S28.1 and S28.2 of Standard
No. 208, the petitioner shall provide the
basis for the proposed dummy posi-
tions, including but not limited to,
why the positions are representative of
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what is likely to occur in real world
crashes.

(2) For the procedures proposed for
inclusion in S28.3 and S28.4 of Standard
No. 208, the petitioner shall provide:

(i) A complete explanation of the
means used in the proposed test to as-
certain whether the air bag is sup-
pressed or activated during the test.

(ii) A complete description of the
means used to evaluate the ability of
the DASS to detect and respond to an
occupant moving toward an air bag, in-
cluding the method used to move a test
device toward an air bag at speeds rep-
resentative of occupant movement dur-
ing pre-crash braking or other pre-
crash maneuver.

(iii) The procedure used for locating
the test device inside a test vehicle in
preparation for testing, including an
accounting of the reference points used
to specify such location.

(iv) An explanation of the methods
used to measure the amount of time
needed by a suppression system to sup-
press an air bag once a suppression
triggering event occurs.

(v) High speed film or video of at
least two tests of the DASS using the
proposed test procedure.

(vi) Data generated from not less
than two tests of the DASS using the
proposed test procedure, including an
account of the data streams monitored
during testing and complete samples of
these data streams from not less than
two tests performed under the proposed
procedure.

(d) Analysis concerning the variety
of potential DASS designs for which
the requested test procedure is appro-
priate; e.g., whether the test proce-
dures are appropriate only for the spe-
cific DASS design contemplated by the
petitioner, for all DASS designs incor-
porating the same technologies, or for
all DASS designs.

§552.15

(a) NHTSA will process any petition
that contains the information specified
by this subpart. If a petition fails to
provide any of the information, NHTSA
will not process the petition but will
advise the petitioner of the informa-
tion that shall be provided if the agen-
cy is to process the petition. The agen-
cy will seek to notify the petitioner of

Processing of petition.
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any such deficiency within 30 days
after receipt of the petition.

(b) At any time during the agency’s
consideration of a petition submitted
under this part, the Administrator may
request the petitioner to provide addi-
tional supporting information and data
and/or provide a demonstration of any
of the requested test procedures. The
agency will seek to make any such re-
quest within 60 days after receipt of
the petition. Such demonstration may
be at either an agency designated facil-
ity or one chosen by the petitioner,
provided that, in either case, the facil-
ity shall be located in North America.
If such a request is not honored to the
satisfaction of the agency, the petition
will not receive further consideration
until the requested information is sub-
mitted.

(¢c) The agency will publish in the
FEDERAL REGISTER either a Notice of
Proposed Rulemaking proposing adop-
tion of the requested test procedures,
possibly with changes and/or additions,
or a notice denying the petition. The
agency will seek to issue either notice
within 120 days after receipt of a com-
plete petition. However, this time pe-
riod may be extended by any time pe-
riod during which the agency is await-
ing additional information it requests
from the petitioner or is awaiting a re-
quested demonstration. The agency
contemplates a 30 to 60 day comment
period for any Notice of Proposed Rule-
making, and will endeavor to issue a
final rule within 60 days thereafter.

PART 553—RULEMAKING
PROCEDURES

Subpart A—General

Sec.
553.1
553.3
553.5
553.7

Applicability.
Definitions.
Regulatory docket.
Records.

Subpart B—Procedures for Adoption of
Rules

563.11 Initiation of rulemaking.

5563.13 Notice of proposed rulemaking.

563.15 Contents of notices of proposed rule-
making.

5563.17 Participation of interested persons.

5563.19 Petitions for extension of time to
comment.

§553.5

553.21
553.23
553.25

Contents of written comments.

Consideration of comments received.

Additional rulemaking proceedings.

553.27 Hearings.

553.29 Adoption of final rules.

553.31-5563.33 [Reserved]

553.35 Petitions for reconsideration.

5563.37 Proceedings on petitions for reconsid-
eration.

5563.39 Effect of petition for reconsideration
on time for seeking judicial review.

APPENDIX A TO PART b553—STATEMENT OF
POLICY: ACTION ON PETITIONS FOR RECON-
SIDERATION

APPENDIX B TO PART 5563—STATEMENT OF POL-
ICY: RULEMAKINGS INVOLVING THE ASSESS-
MENT OF THE FUNCTIONAL EQUIVALENCE OF
SAFETY STANDARDS

APPENDIX C TO PART 553—STATEMENT OF POL-
I1CY: IMPLEMENTATION OF THE UNITED NA-
TIONS/ECONOMIC COMMISSION FOR EUROPE
(UN/ECE) 1998 AGREEMENT ON GLOBAL
TECHNICAL REGULATIONS—AGENCY POLICY
GOALS AND PUBLIC PARTICIPATION

AUTHORITY: 49 U.S.C. 322, 1657, 30103, 30122,
30124, 30125, 30127, 30146, 30162, 32303, 32502,
32504, 32505, 32705, 32901, 32902, 33102, 33103,
and 33107; delegation of authority at 49 CFR
1.50.

SOURCE: 60 FR 62222, Dec. 5, 1995, unless
otherwise noted.

Subpart A—General

§553.1 Applicability.

This part prescribes rulemaking pro-
cedures that apply to the issuance,
amendment, and revocation of rules
pursuant to Title 49, Subtitle VI of the
United States Code (49 U.S.C. 30101, et
seq.).

§553.3 Definitions.

Administrator means the Adminis-
trator of the National Highway Traffic
Safety Administration or a person to
whom he has delegated final authority
in the matter concerned.

Rule includes any order, regulation,
or Federal motor vehicle safety stand-
ard issued under Title 49.

Title 49 means 49 U.S.C. 30101, et seq.

§553.5 Regulatory docket.

(a) Information and data deemed rel-
evant by the Administrator relating to
rulemaking actions, including notices
of proposed rulemaking; comments re-
ceived in response to notices; petitions
for rulemaking and reconsideration;
denials of petitions for rulemaking and
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reconsideration; records of additional
rulemaking proceedings under §553.25;
and final rules are maintained in the
Docket Room, National Highway Traf-
fic Safety Administration, 400 Seventh
Street SW., Washington, DC 20590.

(b) Any person may examine any
docketed material at the Docket Room
at any time during regular business
hours after the docket is established,
except material ordered withheld from
the public under applicable provisions
of Title 49 and section 552(b) of title 5
of the U.S.C., and may obtain a copy of
it upon payment of a fee.

§553.7 Records.

Records of the National Highway
Traffic Safety Administration relating
to rulemaking proceedings are avail-
able for inspection as provided in sec-
tion 552(b) of title 5 of the U.S.C. and
part 7 of the regulations of the Sec-
retary of Transportation (part 7 of this
title).

Subpart B—Procedures for
Adoption of Rules

§553.11 Initiation of rulemaking.

The Administrator may initiate rule-
making either on his own motion or on
petition by any interested person after
a determination in accordance with
Part 552 of this title that grant of the
petition is advisable. The Adminis-
trator may, in his discretion, also con-
sider the recommendations of other
agencies of the United States.

§553.13 Notice
making.
Unless the Administrator, for good
cause, finds that notice is impracti-
cable, unnecessary, or contrary to the
public interest, and incorporates that
finding and a brief statement of the
reasons for it in the rule, a notice of
proposed rulemaking is issued and in-
terested persons are invited to partici-
pate in the rulemaking proceedings
under applicable provisions of Title 49.

of proposed rule-

§553.15 Contents of notices of pro-
posed rulemaking.

(a) Each notice of proposed rule-

making is published in the FEDERAL
REGISTER, unless all persons subject to

49 CFR Ch. V (10-1-12 Edition)

it are named and are personally served
with a copy of it.

(b) Each notice, whether published in
the FEDERAL REGISTER or personally
served, includes

(1) A statement of the time, place,
and nature of the proposed rulemaking
proceeding;

(2) A reference to the authority under
which it is issued;

(3) A description of the subjects and
issues involved or the substance and
terms of the proposed rule;

(4) A statement of the time within
which written comments must be sub-
mitted; and

(5) A statement of how and to what
extent interested persons may partici-
pate in the proceedings.

§553.17 Participation of interested

persons.

(a) Any interested person may par-
ticipate in rulemaking proceeding by
submitting comments in writing con-
taining information, views or argu-
ments.

(b) In his discretion, the Adminis-
trator may invite any interested per-
son to participate in the rulemaking
procedures described in §553.25.

§553.19 Petitions for extension of time
to comment.

A petition for extension of the time
to submit comments must be received
not later than 15 days before expiration
of the time stated in the notice. The
petitions must be submitted to: Admin-
istrator, National Highway Traffic
Safety Administration, U.S. Depart-
ment of Transportation, 400 Seventh
Street SW, Washington, DC, 20590. It is
requested, but not required, that 10
copies be submitted. The filing of the
petition does not automatically extend
the time for petitioner’s comments.
Such a petition is granted only if the
petitioner shows good cause for the ex-
tension, and if the extension is con-
sistent with the public interest. If an
extension is granted, it is granted to
all persons, and it is published in the
FEDERAL REGISTER.

§553.21 Contents of written comments.

All written comments shall be in
English. Unless otherwise specified in a
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notice requesting comments, com-
ments may not exceed 15 pages in
length, but necessary attachments may
be appended to the submission without
regard to the 15-page limit. Any inter-
ested person shall submit as a part of
his written comments all material that
he considers relevant to any statement
of fact made by him. Incorporation by
reference should be avoided. However,
if incorporation by reference is nec-
essary, the incorporated material shall
be identified with respect to document
and page. It is requested, but not re-
quired, that 10 copies and attachments,
if any, be submitted.

§553.23 Consideration of comments re-
ceived.

All timely comments are considered
before final action is taken on a rule-
making proposal. Late filed comments
may be considered as far as prac-
ticable.

§553.25 Additional
ceedings.

rulemaking pro-

The Administrator may initiate any
further rulemaking proceedings that he
finds necessary or desirable. For exam-
ple, interested persons may be invited
to make oral arguments, to participate
in conferences between the Adminis-
trator or his representative and inter-
ested persons at which minutes of the
conference are kept, to appear at infor-
mal hearings presided over by officials
designated by the Administrator, at
which a transcript or minutes are kept,
or participate in any other proceeding
to assure informed administrative ac-
tion and to protect the public interest.

§553.27 Hearings.

(a) Sections 556 and 557 of title 5,
United States Code, do not apply to
hearings held under this part. Unless
otherwise specified, hearings held
under this part are informal, non-
adversary, fact-finding proceedings, at
which there are no formal pleadings or
adverse parties. Any rule issued in a
case in which an informal hearing is
held is not necessarily based exclu-
sively on the record of the hearing.

(b) The Administrator designates a
representative to conduct any hearing
held under this part. The Chief Counsel

§553.37

designates a member of his staff to
serve as legal officer at the hearing.

§553.29 Adoption of final rules.

Final rules are prepared by rep-
resentatives of the office concerned
and the Office of the Chief Counsel. The
rule is then submitted to the Adminis-
trator for its consideration. If the Ad-
ministrator adopts the rule, it is pub-
lished in the FEDERAL REGISTER, unless
all persons subject to it are named and
are personally served with a copy of it.

§§553.31-553.33 [Reserved]

§553.35

(a) Any interested person may peti-
tion the Administrator for reconsider-
ation of any rule issued under this
part. The petition shall be submitted
to: Administrator, National Highway
Traffic Safety Administration, 400 Sev-
enth Street, SW, Washington, DC,
20590. It is requested, but not required,
that 10 copies be submitted. The peti-
tion must be received not later than 45
days after publication of the rule in the
FEDERAL REGISTER. Petitions filed
after that time will be considered as
petitions filed under Part 552 of this
chapter. The petition must contain a
brief statement of the complaint and
an explanation as to why compliance
with the rule is not practicable, is un-
reasonable, or is not in the public in-
terest. Unless otherwise specified in
the final rule, the statement and expla-
nation together may not exceed 15
pages in length, but necessary attach-
ments may be appended to the submis-
sion without regard to the 15-page
limit.

(b) If the petitioner requests the con-
sideration of additional facts, he must
state the reason they were not pre-
sented to the Administrator within the
prescribed time.

(c) The Administrator does not con-
sider repetitious petitions.

(d) Unless the Administrator other-
wise provides, the filing of a petition
under this section does not stay the ef-
fectiveness of the rule.

§553.37 Proceedings on petitions for
reconsideration.

Petitions for reconsideration.

The Administrator may grant or
deny, in whole or in part, any petition
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for reconsideration without further
proceedings. In the event he deter-
mines to reconsider any rule, he may
issue a final decision on reconsider-
ation without further proceedings, or
he may provide such opportunity to
submit comment or information and
data as he deems appropriate. When-
ever the Administrator determines
that a petition should be granted or de-
nied, he prepares a notice of the grant
or denial of a petition for reconsider-
ation, for issuance to the petitioner,
and issues it to the petitioner. The Ad-
ministrator may consolidate petitions
relating to the same rule.

§553.39 Effect of petition for reconsid-
eration on time for seeking judicial
review.

The filing of a timely petition for re-
consideration of any rule issued under
this part postpones the expiration of
the statutory period in which to seek
judicial review of that rule only as to
the petitioner, and not as to other in-
terested persons. For the petitioner,
the period for seeking judicial review
will commence at the time the agency
takes final action upon the petition for
reconsideration.

[60 FR 63651, Dec. 12, 1995]

APPENDIX A TO PART 553—STATEMENT
OF POLICY: ACTION ON PETITIONS
FOR RECONSIDERATION

It is the policy of the National Highway
Traffic Safety Administration to issue no-
tice of the action taken on a petition for re-
consideration within 90 days after the clos-
ing date for receipt of such petitions, unless
it is found impracticable to take action
within that time. In cases where it is so
found and the delay beyond that period is ex-

49 CFR Ch. V (10-1-12 Edition)

pected to be substantial, notice of that fact,
and the date by which it is expected that ac-
tion will be taken, will be published in the
FEDERAL REGISTER.

APPENDIX B TO PART 553—STATEMENT
OF POLICY: RULEMAKINGS INVOLVING
THE ASSESSMENT OF THE FUNC-
TIONAL EQUIVALENCE OF SAFETY
STANDARDS

(a) Based on a comparison of the perform-
ance of vehicles or equipment, the National
Highway Traffic Safety Administration
(NHTSA) may tentatively determine that a
foreign motor vehicle safety standard is bet-
ter than or at least functionally equivalent
to a Federal Motor Vehicle Safety Standard
(FMVSS), either on its own motion or in
connection with a petition for rulemaking by
any interested party under 49 CFR Part 552.
Such determinations will be made in accord-
ance with the process described in the flow-
chart in Figure 1 of this Appendix.

(b) Under the process, if NHTSA decides
that there is reason to believe that a foreign
standard is better than or at least function-
ally equivalent to a FMVSS in accordance
with the process, it will commence a rule-
making proceeding that may lead to the
issuance of a proposal to add the foreign
standard as an alternative compliance option
to the FMVSS, to harmonize the FMVSS
with the foreign standard or to upgrade the
FMVSS to the level of the foreign standard,
as appropriate. Such a proposal will request
comment on the agency’s tentative deter-
mination regarding relative benefits and
functional equivalence as well as the pro-
posed amendment. Final determinations re-
garding these matters will also be made in
accordance with the analytical criteria in
the flowchart.

(c) As used in this appendix, the term
‘“‘standard’” refers to mandatory require-
ments and thus has the same meaning given
the term ‘‘technical regulation” in Annex 1
to the World Trade Organization Technical
Barriers to Trade Agreement.
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FUNCTIONAL EQUIVALENCE ASSESSMENT

PROCESS USED BY NHTSA IN COMPARING ITS VEHICLE SAFETY STANDARDS WITH THOSE OF ANOTHER COUNTRY (B)
AND DETERMINING WHETHER RULEMAKING IS APPROPRIATE

FIGURE 1

RULEMAKING

If benefits of B's std > benefits of the FMVSS, and if
upgrading is appropriate, based on the incremental
benefits and costs, and applicable statutory criteria,
NHTSA tentatively determines B's std to have
greater benefits & issues to the
FMVSS to level of B's std.

TERMINATION If benefits of B's std = benefits of the FMVSS,

NHTSA tentatively determines B's std to be at least
FE & issues proposal to add the requirements of B's
std to the FMVSS as an alterative compliance

option or to harmonize the FMVSS with B's std. Yes

NHTSA terminates
consideration, pending
availability of new data or
analysis.

to assess the relative
benefits of the two stds,
could additional R&D

& B's std address.

TERMINATION

NHTSA terminates
consideration, stds are
inappropriate for FE
determination

TERMINATION

» NHTSA terminat -

pending availability of new data
analysis. NHTSA may share the results
of its comparison with Country B.

FOOTNOTES
* Each of these steps includes engineering analysis
* "No" may simply mean that the data are insufficient
to make the specified showing

GLOSSARY
CT = Compliance Test
FMVSS = Federal Motor Vehicle Safety Standards
RWSB = Real World Safety Benefits (Estimated)
R&D = Research and Development
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EXPLANATION OF FLOWCHART

A. Ultimate Goal

The ultimate goal in comparing standards
is to assess the real world safety perform-
ance of the covered vehicles or equipment.
Particularly in the case of crashworthiness
standards, the most reliable basis for making
that assessment is fatality and injury data
directly drawn from actual crashes. Accord-
ingly, NHTSA will make appropriate efforts
to ensure the availability of such data re-
garding crashes in the U.S.

B. Guiding Principles

Best Practices

NHTSA pursues a ‘‘best practices’ policy
in comparing U.S. and foreign safety stand-
ards, i.e., NHTSA will propose to upgrade its
standards if it tentatively concludes that a
Country B standard offers greater benefits
than the counterpart FMVSS, and if upgrad-
ing appears appropriate, considering the in-
cremental costs and benefits and applicable
statutory criteria. (For a discussion of an-
other type of rulemaking proposal that may
be considered in these circumstances, see the
paragraph below on comparisons that indi-
cate that a foreign standard’s safety benefits
are greater than those of the counterpart
FMVSS.)

Conservatism

1. NHTSA places priority on preserving the
safety benefits of the FMVSSs.

2. NHTSA can best preserve those benefits
by being conservative in reaching any con-
clusion that a Country B standard is better
than or at least functionally equivalent to
the counterpart FMVSS. One reason for con-
servatism is that differences from vehicle
model to vehicle model and manufacturer to
manufacturer in margins of compliance may
confound efforts to assess the relative bene-
fits of two standards. Further, there may be
circumstantial differences, such as special
environmental conditions, driver demo-
graphics, driver behavior, occupant behavior
(e.g., level of safety belt use), road condi-
tions, size distribution of vehicle fleet (e.g.,
proportion of big versus small vehicles and
disparity between extremes), that could in-
fluence real world safety benefits. These dif-
ferences may result in a particular standard
having a safety record in a foreign country
that would not necessarily be repeated in the
United States.

Best Available Evidence

1. NHTSA will base its comparison of
standards on the best available evidence. If
available, estimates of real world safety ben-
efits based on fatality and injury data di-
rectly drawn from actual crashes are the
best evidence. If such data are not available,

49 CFR Ch. V (10-1-12 Edition)

then estimates based on other information,
such as compliance test data, may be used,
although increased caution needs to be exer-
cised in making judgment based on those es-
timates. If sufficient crash data regarding
real world safety benefits are available, and
a comparison of those benefits shows that
the Country B standard is less beneficial
than the counterpart Federal Motor Vehicle
Safety Standard (FMVSS), NHTSA would
avoid wasting resources making comparisons
on the basis of less probative types of evi-
dence.

2. The types of benefits examined in com-
paring two standards might differ depending
on whether the standards are crash avoid-
ance standards or crashworthiness stand-
ards. Translating differences in performance
(an input measure) into numbers of crashes
or numbers of deaths and injuries (output
measures) is more difficult in the case of
crash avoidance standards. As a result, while
the relative benefits of two crashworthiness
standards would typically be assessed in
terms of their impacts on deaths and injuries
in crashes, the relative merits of two dif-
ferent crash avoidance standards might well
be assessed in terms of their impact on vehi-
cle or equipment performance.

Sufficiency of Evidence

1. Many types of data are available for a
comparison of two standards. Often there is
an abundance of one type of data and little
or no data from other sources. If insufficient
data are available, and such data either can-
not be generated through engineering anal-
ysis (e.g., real world safety benefits esti-
mates), or conducting additional research
and development is not cost effective, then
NHTSA will stop consideration of such data
and consider the other available data in-
stead.

2. The essentially horizontal, left-to-right
path through the flowchart is intended to il-
lustrate the sources of data that will be con-
sidered and provide a rough idea of the pri-
ority they will receive. Each step branches
independently to the tentative determina-
tion of relative benefits and functional
equivalency by its ‘“‘yes” path. This may
seem to preclude later steps once any ‘‘yes”’
path is encountered. In practice, however, all
data sources will be considered to the extent
that they are available before a final deter-
mination regarding these matters is made.

Reciprocity

1. NHTSA will take steps to encourage rec-
iprocity by other countries in the making of
functional equivalence determinations.

2. When NHTSA’s comparison of standards
indicates that one of the FMVSSs has bene-
fits equal to or greater than the counterpart
Country B standard, NHTSA may forward
the results of that comparison to Country B
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and request that consideration be given by
Country B to determining that the FMVSS
is better than or at least functionally equiv-
alent to the counterpart Country B standard,
and to subsequently amending its standard
accordingly.

C. Agency Decisions in Which Flowchart Is
Used

This flowchart guides agency decisions in
connection with a rulemaking proceeding
that involves the issue of relative benefits
and functional equivalence.

1. Decision whether to grant a rulemaking pe-
tition. If the agency receives a petition for
rulemaking based on a claim that one of
Country B’s standards is better than or at
least functionally equivalent to one of the
Federal Motor Vehicle Safety Standards
(FMVSSs), the agency will consider the mer-
its of the petition in accordance with 49 CFR
Part 552, Petitions for rulemaking, defect,
and noncompliance orders, and with the
functional equivalence process set forth in
the flowchart. If it appears that there is rea-
son to believe that Country B’s standard pro-
vides safety benefits are greater than or at
least equal to those of the FMVSS, the agen-
cy will likely grant the petition and com-
mence a rulemaking proceeding.

The agency emphasizes that its priority
with respect to international harmonization
is identifying and adopting those foreign
safety standards that represent best prac-
tices. Accordingly, if resource limitations
make it necessary to choose between com-
peting petitions in granting or processing
them, the agency would give priority to peti-
tions asking the agency to upgrade one of its
standards to the level of a superior foreign
standard over petitions simply asking the
agency to add a compliance alternative.

2. Decision whether to issue a notice of pro-
posed rulemaking. If NHTSA grants the peti-
tion, it will proceed, as in any other rule-
making regarding the FMVSSs, to determine
whether amending an FMVSS would be ap-
propriate under the applicable statutory cri-
teria in chapter 301 of title 49, U.S.C. Fol-
lowing the process set forth in the flowchart,
the agency will use data submitted by the
petitioner, supplemented by data from other
sources, to compare performance and ten-
tatively determine whether Country B’s
standard specified in the petition is better
than or at least functionally equivalent to
the FMVSS specified in the petition.

This comparison could have a variety of
possible outcomes:

a. The comparison may indicate that the for-
eign standard’s safety benefits are less than
those of the counterpart FMVSS. If NHTSA de-
termines that the foreign standard results in
fewer safety benefits than the counterpart
FMVSS, it will terminate the rulemaking
proceeding.
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b. The comparison may indicate that the for-
eign standard’s safety benefits are approxi-
mately equal to those of the counterpart
FMVSS. If the agency tentatively determines
that the safety benefits of a foreign standard
are approximately equal to those of a
FMVSS, it will take one of two steps in most
instances. One possibility is that it w